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Court of Appeals of the District of Columbia 


No. 4712. 

Harold N. Marsh et al., Appellants, 

vs. 

Martha Buehler. 


1 Filed Apr. 16, 1927. James Tanner, Register of 
Wills D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration No. 35,903. 

In re Estate of Ferdinand Warburg, Deceased. 

Petition for Ancillary Letters of Administration^ C. T. A. 

The petition of Harold N. Marsh and James Cunningham 
Rogers respectfully shows to the Court as follows: 

First. The petitioners are citizens of the United States, the 
said Harold N. Marsh residing in the City of Washington, 
District of Columbia; the said James Cunningham Rogers 
residing in the State of Maryland but having his place of 
business in the City of Washington, District of Columbia. 

Second. Ferdinand Warburg departed this life, to wit: 
October 8, 1924, and at the time of his death was a resident 
of the City of Berlin, Germany. 

Third. The decedent left a last will made and executed 
November 21st, 1921, in conformity with the laws of the 
Empire of Germany; together with codicils thereto dated 
Berlin, March 20th, 1922 and Berlin, January 8th, 1923; 
and dispositions not forming part of said will. In accord¬ 
ance with the provisions of said will and upon the establish- 
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ment of the sarae on January 28tli, 1925, Dr. Ferdinand 
Warburg and Robert Warburg, sons of the decedent, of the 
City of Berlin, Germany, assumed and still exercise the 
powers and duties of executors of said will. 

Fourth. In accordance with the laws of the Empire of 
Germany, said last will and codicils were opened and estab¬ 
lished on January" 28th, 1925 by the “ Amtsgericht” of the 
City of Berlin, Germany, the Court having charge of the 
settlement of estates in said city, as it appears more fully 
from the protocol made of said proceeding. A copy of 
said last will and codicils, dulv certified bv Wentschel, an 
official of the ^linistry of Foreign Affairs, is hereto 
2 annexed and made a part hereof, marked Exhibit 
“A.” The signature and seal of said official of the 
ministry of Foreign Affairs have been duly authenticated 
by Jos. G. Groeninger, Vice ( •onsul of the United States of 
America at Berlin, Germany. A true and correct transla¬ 
tion of said documents is hereto annexed and made a part 
hereof, marked Exhibit “B,” said translation having been 
made by Wromker Flatow, a sworn translator of the Eng¬ 
lish language in the District Court of Chambers, as it ap¬ 
pears from the certification of the said Wromker Flatow 
attached to said Exhibit “B.’’ 

Fifth. Under the laws of the Empire of Germany it is not 
necessary or required that the last will and codicils of a 
decedent be formally admitted to probate, but the opening 
of the said last will and testaments before the above men¬ 
tioned Court, having charge of the settlement of estates at 
said City of Berlin, Germany, on January 28, 1925 estab¬ 
lished said last will and codicils. 


Sixth. Said Dr. Ferdinand Warburg and Robert War¬ 
burg, sons of said decedent, became, in accordance with the 
provisions of said last will and testaments and under tlie 
laws of the Empire of Germany, upon the establishment of 
said last will and testaments, the executors thereof and still 
exercise the functions of executors, and they are the only 
persons at the present time entitled to the possession and 
administration of the entire estate of Ferdinand Warburg, 
deceased, and qualified to exercise all powers of adminis¬ 
tration without specific appointment by any Court or any 
other formality. 

Said Dr. Ferdinand Warburg and Robert Warburg have 
executed a power of attorney to your petitioners, Harold N. 
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Marsh, of the City of 'Wasliing'ton, District of Columbia, 
and James Cunningham Rogers, of the City of Washington, 
District of Columbia, granting to said attorneys in fact full 
power and authority, jointly and severally, to make 

3 application for and to receive ancillary letters of ad¬ 
ministration with the will annexed upon the Estate 

of Ferdinand Warburg, deceased, as will more fully appear 
from the power of attorney duly authenticated, which is 
hereto attached and marked Exhibit ‘‘C,” prayed to be 
taken as a part of this petition. 

Seventh. The said testator died leaving, among other 
things, certain personal property situate in the United 
States of America, which property the then Alien Property 
Custodian of the United States, duly qualified and acting, 
did seize, and petitioners allege upon information and be¬ 
lief that said property is still in the possession of the Alien 
Property Custodian and has been deposited by him and is 
now in the hands of the Treasurer of the United States to 
the credit of said Ferdinand Warburg, deceased, and con¬ 
sists now of the following: 

Liberty bonds of the par value of $250,000.00. 

Cash in the sum of $928,779.39. 

1,904 shares of the capital stock of the P. B. Securities 
Co., Inc. (Approximate value $90 per share). 

700 shares of Mines of America (Doubtful value). 

216 shares of Utah Copper Co., Common, at 113. 

150 shares of Chicago, Milwaukee & St. Paul, Common, at 
15. 

86 shares of Saxonia Dress Goods Mills, Common, at 100. 
98 shares of Saxonia Dress Goods Mills, Preferred, at 
100 . 

Eighth. Your petitioners are informed and believe that 
said testator left no property other than the property 
aforementioned in the United States of America, your peti¬ 
tioners are informed and believe that there are no creditors 
or persons claiming to be creditors of decedent within the 
District of Columbia or within any State of the United 
States. 

4 Ninth. The persons now beneficially interested in 
the entire estate of said decedent situated in the 

United States, in accordance with the provisions of said 
last will and codicils, are two sons. Dr. Ferdinand Warburg 
and Robert Warburg, residing in Germany, a daughter, 
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Mrs. Olga Louise Seelig, nee Warburg, residing in Ger¬ 
many, and a daughter, Martha Karoline Biihler, nee War¬ 
burg, of the City of New York, State of New York. 

Tenth. There have never been any ancillary proceedings 
in the United States for the probate of said will. 

Eleventh. The said Alien Property Custodian has his sole 
office and place of business in the City of Washington, Dis¬ 
trict of Columbia, and the said Treasurer of the United 
States of America likewise has his sole office and place of 
business in said City and District, by means whereof the 
American assets of said estate are within the jurisdiction of 
this Court. 

Wherefore, the premises considered, your petitioners 
pray: 

First. That the annexed certified copy of the Last Will 
and Testament of said Ferdinand Warburg, deceased, bo 
recorded as a Will of Personal Estate and that Ancillary 
Letters of Administration c. t. a. be granted to your peti¬ 
tioners. 

Second. That your petitioners may have such other and 
further relief in the premises as the nature of the case may 
require, and to the Court may seem just and proper. 

HAROLD N. MARSH. 
JAMES C. ROGERS. 

District of Columbia, ss : 

We do solemnlv swear that we have read the annexed 
petition by us subscribed and know the contents thereof; 

and that the statements of facts therein made as 
5-33 upon personal knowledge are true, and those made as 
upon information and belief, we believe to be true. 

HAROLD N. MARSH. 
JAMES C. ROGERS. 

Subscribed and sworn to before me this 15th day of April, 
1927. 

[Seal Esther W. Marshman, Notary Public, Dis¬ 
trict of Columbia.] 

ESTHER W. MARSHMAN, 

Notary Public, D. C. 

My commission expires Nov. 30, 1931. 
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34 Exhibit B. 

Certified Translation, 


187.IV.29.20. 

3 Mks. Stamp Fee have been charged for this copy as 
Court Fees. 

For the originals of the Wills twice 100 Mks. and 40 
Mks. respectively have been charged for Stamp Fees. 

Berlin, January 27th, 1925. 

[l. s.] Signature Chancery Officer, as Clerk 

to the Court of the District Court, 
Berlin Center, Division 187. 

Certified Copy of the Will of Mr. Ferdinand Warburg of 

Berlin. 

No. 174 of the Notarial Register of 1921. 

Transacted. 

Berlin, November 21st, 1921. 

Before me (a Notary Public within the District of the 
Court of Chambers (Kammergericht), residing at 
35 Berlin, 52 Jaerstrasse) 

Privy Counsellor of Justice August Eduard von 
Simson and before the witnesses called to be present, per¬ 
sonally known to me the Notary, to wit: 

1. Bank messenger Oskar Krietsch, residing in Charlot- 
tenburg, 

2) Bank messenger Stefen Pitrowski, residing in Berlin, 
who, in like manner as I, the Notar}% were present through¬ 
out the entire proceedings, personally appeared this day 
Mr. Ferdinand Samuel Warburg, residing in Berlin, No. 
27a Tiergartenstrasse, known personally to me, the Notary, 
and undoubtedly capable of disposing. 

The person appearing handed to me, the Notary, the 
document enclosed in a cover attached as an annex to this 
protocol, inscribed as follows: 

Herein enclosed is my Will. Berlin, November 21st, 1921. 
Sign. Ferdinand Samuel Warburg. 
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and declared verbally, that the document under cover 
handed over contained his last Will. The foregoing 

36 protocol was thereupon read audibly in the pres¬ 
ence of the Notary and of the witnesses, ap¬ 
proved by the person appearing and signed by him and the 
witnesses by their own hand as follows: 

(Sign.) FERDINAND SAMUEL WARBURG. 

“ OSKAR KWIOTEK. 

‘‘ STEFAN PITROWSKI. 

‘ ‘ AUGUST EDUARD VON SIMSON, 

Notary. 

Testament of Ferdinand Samuel Warburg in Berlin^ No. 

27a Tiergartenstrasse. 

I, Ferdinand Samuel Warburg, having entered into mar¬ 
riage with Christiane Marie Louise, nee Voss in Hamburg, 
took up my first joint residence with her in that City. 

Therefore between us the property relationship was the 
general community of goods in accordance with the statutes 
of the Free State of Hamburg. This community of goods 
we abrogated by virtue of a deed executed before the 

37 then Hamburg Notary Public Dr. Ferdinand Cobert, 
on October 2nd, 1901 (No. 556 of his Register for 

1901), and we agreed upon the property relationship of 
our marriage being that of separation of goods. 

After these premises I by this my will direct in the event 
of my death as follows: 

§ 1 . 

As my heirs I appoint, subject to the following detailed 
provisions, my children, issue of my marriage with Luise, 
nee Voss, to wit: 

1) my daughter Martha Caroline Buhler, nee Warburg, 
born June 5th, 1876, 

2) my son Robert Daniel Warburg, born June 22nd, 1878, 

3) my daughter Olga Luise Seelig, nee Warburg, bom 
Febmary 11th, 1881, 

4) my son Dr. Ferdinand Henry Warburg, bom August 
25th, 1883, 

in equal shares. 
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§ 2 . 

In favour of my wife I direct with her consent in 

38 full satisfaction of her share of the inheritance as 
follows: 

1) I bequeath to my wife an annuity for life of 120.000 
marks (one hundred and twenty thousand Marks) payable 
in advance in quarterly instalments. I trust that this an¬ 
nuity, plus the payment of M 20.000 for the year, provided 
in No. 2 of this clause, will suffice to enable my wife to con¬ 
tinue to live according to her station in life as hitherto. 

The executors shall set apart, out of suitable investments 
belonging to my estate or out of suitable securities to be 
purchased, a capital sum sufficient to in any case secure out 
of interest the payment of the annuity of 120.000; during 
the lifetime of the annuitant they shall administer the said 
capital sum for the benefit of the joint heirs, and shall 
distribute the same as residuary estate after the death of 
my wife. 

2) I furthermore bequeath to my wife during her life 

the usufruct 

39 a) of my house situated at No. 27a Tiergarten- 
strasse, Berlin, subject to the proviso, that during 

the term of her usufruct she shall give to our son Robert 
by way of lease the use of the apartments in said house at 
present occupied by him, so long as he may be desirous of 
making use of this privilege. 

My son is under no obligation to contribute towards the 
expense of the upkeep of the house, (coals, electric light. 
Fire Insurance, water supply and sewer rates, chinmey 
sweep, taxes on land, repairs), all of which shall be defrayed 
by the usufructuary. He shall, however, pay a rent of 
M 20.000 (twenty thousand Marks) per annum in quarterly 
instalments in advance to his mother. 

T instruct my executors, if desired by my wife, to have a 
record of her usufruct registered in the Land Register; 
h ) of the whole of our household furniture and effects, in¬ 
cluding gold- and silverware, beds, furniture, linen, 

40 books, pictures, house- and kitchen-utensils, carpets, 
covers, curtains, in short everything appertaining 

to our household or used by me personally. 
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The usufmctuary is entitled to dispose by a juristic act 
inter vi^^vos also of the substance of the moveables men¬ 
tioned under h/ by way of sale, exchange or gift. In the 
event of any alienation taking place for a remuneration, 
the article replacing the alienated article or the amount 
realized takes the place of the article disposed of, so becom¬ 
ing an article of the usufruct. 

§3. 

* 

I direct, that in distributing the estate among my heirs 
nothing such be deducted from the share of any one on ac¬ 
count of consideration already received, be it dowry, trous¬ 
seau, annuity, money supplied for study, presents, compen¬ 
sation for war loses etc. 


§4. 

Nothwithstanding the usufruct constituted in clause 2 
number 2 letter a, the letting on lease or a future 

41 sale of the house property mentioned shall if possible 
be effected by competition and be knocked down to 

the highest bidder, in which proceeding the heirs may also 
take part. The executors, however, on unanimous resolu¬ 
tion are empowered to refrain from carrying out this pro¬ 
vision, should they deem it expedient to do so. 

§5. 

I direct, that after my death, or in the event of my wife 
surviving me, after her death, the clothes more especially 
the white clothes and the linen belonging to the estate shall 
be divided as equally as possible between my two sons and 
my daughter Mrs. Olga Seelig, and that this shall be taken 
over by them at its value as part of their share of the estate. 
In like manner also the gold and silver-ware, the furniture, 
the house and kitchen utensils, the carpets, the curtains and 
so on, everything in so far as I shall have not disposed of 
certain articles otherwise. Should, however, my daughter 
Martha Biihler place particular value upon possessing cer¬ 
tain articles in the above-mentioned categories, the execu¬ 
tors shall be entitled to give reasonable consideration 

42 to such desires on the part of my eldest daughter 
before proceeding to distribute the effects, said 
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daughter to receive such articles as part of her share, and 
the value of same to be taken into account. 

I express the earnest fatherly wish, that my three children 
above mentioned may in the division of the moveable etfects 
personally arrive at an understanding between themselves 
jointly and severally, and that in doing so they not only 
refrain from calling in strangers, and that, especially in so 
far as the determination of the estate and the fixing of the 
estate duties do not necessitate the co-operation of official 
or non-official valuers, they shall refrain from employing 
valuers of that kind. 

At the house No. 27a Tiergartenstrasse so long as it re¬ 
mains unsold, the garden- and veranda furniture- the stair- 
carpets and those in the hall shall remain as they are. 

§ 6 . 

After the death of my wife our picture gallery shall be 
divided between my four children as follows; in the 
43 event of the decease of any one of them, his or her 
children shall take the place of the parents. 

In this connection I direct that my children shall divide 
among themselves the more unimportant pictures and other 
works of art, which I have not specially enumerated, to 
the exclusion of outside, official or non-official appraisers, 
in so far as the pictures etc. may not be needed to provide 
estate and legacy duties. 

I. My daughter Martha shall receive: 

a) Malbye: Coast of Asia Minor in a storm, 

b) Douzette: Moonscape, 

c) Auler: Bavarian Moor-landscape, 

d) Alott: Street in Naples, 

e) Alott: The old Rome, 

/) Kaufmann: Fisherman, 

/;) Kaufman: Fisherwoman, 

h) Friedrich Kaiser: Artillery running up at the battle 
of Koniggriitz, 

i) Fuchs: Norwegian Fjord. 
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44 II. My son Robert shall receive: 

a) Boehm Mestre: Portrait of Martha Biihler, 

b) Hildebrandt: Horses at the Watering-place with a 
thunderstorm brewing, 

c) Gogarten: Winter landscape, 

d) do. do. 

e) Barbedienne: Bronze: The Fencer, presented to me 
by Siegfried and Rudolf Warburg on the occasion of my 
jubilee of 25 years partnership in the firm of R. D. War¬ 
burg & Co. 

III. My daughter Olga shall receive: 

a) Boehm Mestre: Portrait of my daughter Gertrude 
(deceased) together with herself, 

h) Moenstedt: Forest landscape in Jutland (the favorite 
picture of my wife), 

c) Boehm Mestre: Taormina, 

d) Voltz: Cows, 

e) Jutz: Ducks, 

45 /) Friedrich: Marketplace in Stollberg, 
d) the Estey Harmonium, 

IV. My son Ferdinand shall receive: 

a) Werny: The Elbe at Finkenwarder, 

b) John Gleich: Hamburg Harbour, 

c) Emil Horst: Hamburger Civic Guard, 

d) Theodor Bocholl: Curassiers in Manoeuvers, 

e) R. Hardorff: Heligoland in Evening Light. 

§ 7 . 

I bequeath the following legacies, payable three months 
after my death, no matter whether I predecease or survive 
my wife: 

1) The house-porter of the firm of R. D. Warburg & Co. 
in Berlin, Gustav Brandt, to receive M 4000 (four thousand 
Marks), 

2) The dress-maker Ida Mielke, at present residing in 
Berlin-Wilmersdorf, Mehlitzstrasse 6, to receive M 2000 
(Two thousand Marks), 
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3) The mender Lea Goldmann, at present residing in 
Hamburg, c/o Meyer, Sopliieii-Allee, to receive M 1000 (one 
thousand Marks), 

46 4) The waitress Irma Mailer, at present in Karls¬ 
bad (Bohemia) inquire for address at the Freund- 

schaftssaal of the landlord Schmalwieser in Karlsbad, to 
receive 300 Kronen (three hundred Kronen) czecho-slo- 
vakian currency, 

5) My porter Josef Gertler, at present residing in my 
house, to receive 5000 (five thousand Marks), 

6) ^ly temporary cook, Emma Martha Buchholtz, at pres¬ 
ent residing in my house, to receive, provided she is still in 
my service at my death, M 4000 (four thousand Marks), 
and further for each subsequent year, during which she 
after my death remains in the service of my wife, M 1000 
(one thousand Marks), 

7) the maid Helen Gotz, at present residing in my house, 
to receive, provided she is still in my service at my death, 
M 1500 (fifteen hundred Marks) and in addition for each 
subsequent year, during which she after my death remains 
in the service of my wife, an annuity of M 600 (six hundred 
Marks) payable in quarterly instalments in advance, 

8) my male nurse Josef Schwalvenberg of Diissel- 

47 dorf to receive, provided he nurses me until my 
death, M 2000 (two thousand Marks), 

9) my former male nurse Mathias Diese to receive M 1000 
(one thousand Marks), 

10) Martha Aebert, Sister in the Ferdinand Warburg 
Foundation Home for the Blind, old age home for the Blind 
Poor at Konigswusterhausen to receive, even if she should 
no longer be employed at the Home at the time of my death, 
M 3000 (three thousand Marks). 

§ 8 . 

The legacy duty for all legacies enumerated in this will 
or which may be enumerated in future codicils to be paid out 
of the estate and not by the several legatees. 

§9. 

According to the provisions of the Deed of Foundation, 
by which I founded a home for the Blind, I am a member 
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of its Board of Directors. To me is reserved the right of 
appointment of my successor, (either by publicly certified 
Deed or by Will), as member of the Board of Directors. 
I hereby appoint as my successor my eldest son 

48 Robert Daniel Warburg, merchant in Berlin, and, 
in the event of his not being able or willing to accept 

the office, my second son Dr. Ferdinand H. Warburg, Judge 
of District Court (retired) in Hamburg. 

§ 10 . 

As executors of my Will, and as administrators of that 
part of the estate which will not be distributed among the 
heirs for the present, I appoint my two sons, to wit: 

1. Mr. Robert Daniel Warburg, at present residing at 
No. 27a Tiergartenstrasse, Berlin, 

2. Dr. jur. P^erdinand Henry Warburg, Judge of District 
Court (retired), at present residing at 20 Rothenbaum 
Chaussee, Hamburg. 

Their standing as co-heirs shall in no wise be an impedi¬ 
ment to their activities as executors. In the event of di¬ 
vergencies of interests of one or both sons as against those 
of the other co-heirs or legatees, a substitute, appointed 
according to the following provisions, shall take the place 
of the executor in whose person the antagonism is 

49 centered. Should both executors be prevented from 
functioning on account of conflicting interests, then 

the place of one shall be taken by the substitute aforesaid, 
and that of the other by an umpire to be elected in ac¬ 
cordance with clause 11 paragraph 4. 

For each of my sons who is unable to accept and continue 
in the office of executor or is unwilling to do so I appoint as 
substitute my son-in-law Dr. Paul Seelig, at present re¬ 
siding at No. 13 Siegmundshof, Berlin N. W. 24. His 
standing as the husband of a co-heiress shall in no wise be 
in impediment to his activities as executor. 

Whenever a substitute appointed by me in this my Will 
or in future depositions is not available the two executors 
in office for the time being shall jointly elect a substitute. 
Such election shall always take place whenever there is 
no existing substitute. Should there nevertheless at any 
time be no available substitute, the Probate Court, wliich 
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I hereby request to do so, shall appoint an executor. 

Every election and every revocation of such, in 

50 order to have full legal effect, be duly notified to the 
Probate Court in publicly certified form. 

During the lifetime of my wife, no one shall be appointed 
executor whose appointment she does not approve of. 

Ul. 

I grant to my executors, to whom I entrust the adminis¬ 
tration of all that part of my estate which will not be dis¬ 
tributed for the present, all the powers appertaining to 
executors according to law as laid down in Book V Section 
III Heading 6 of the German Civil Code, or which may be 
specially granted by a testator. When entering into legally 
binding undertakings on behalf of the estate, the executors 
shall not be restricted in their powers in any way, and they 
shall also be entitled to grant each other or third persons 
power of attorney. 

The functions of the executors commence with acceptance 
of the office. They end with the complete execution of my 
Will and the final distribution of my estate. 

51 The executors, in the event of my appointing sub¬ 
sidiary heirs in future, are entrusted with the rep¬ 
resentation of the rights and the fulfilling of the obligations 
of said subsidiary heirs in the sense of § 2222 of the Ger¬ 
man Civil Code. 

They are released from personal liability in so far as the 
law permits. 

The last statement of Current Account confirmed by me 
to such firms as I have a current account with, is authorita¬ 
tive for my executors, so that these accounts only require to 
be examined for the period after my last acknowledgment 
of statement of account. Cash Balances, in so far as con¬ 
trary provisions have not been made by me for individual 
cases, shall be invested profitably and safely by the execu¬ 
tors to the best of their ability. 

Tlie executors shall administer the estate jointly. Differ¬ 
ences of opinion shall be decided by an umpire. This um¬ 
pire, who before arriving at a decision shall hear both 
dissenting sides, shall be elected by a family council 

52 consisting of my wife, my heirs and or the legal rep¬ 
resentatives of the latter respectively, in the deci- 
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sions of which my wife shall have two votes, every other 
heir one vote, whereas members of the family at that time 
acting as executors shall have no vote. Should the differ¬ 
ence of opinion relate to the sum which I have placed at 
the disposal of the finn of R. D. Warburg & Co. in their 
books, as reserve for war losses, then the difference shall 
be adjusted with the co-operation of my son-in-law Dr. Paul 
Seelig and Mr. Adolf Tobias, or of the manager of the firm 
for the time being. Should no agreement be arrived at, 
then in this special case not an umpire elected in the afore¬ 
said form by a family council shall decide, but the Berlin 
Chamber of Commerce shall be requested to appoint an 
umpire. His decision shall be final for all parties. 

§ 12 . 

My executors, in so far as they are not executors ap¬ 
pointed by the Court, shall exercise their functions honoris 
causa without pay; nevertheless my son Dr. jur. Ferdinand 
Henry Warburg, in the event of his having to travel 

53 from Hamburg to Berlin or vice versa, shall be lib¬ 
erally compensated for his travelling expenses. 

Berlin, November 21st, 1921. 

(Sign.) FERDINAND SAMUEL WARBURG. 

I. Cover. 

Sealed with two Notary seals bears the superscription: 
“Herein enclosed is my Testament”. 

Berlin, November 21st, 1921. 

(Sign.) FERDINAND SAMUEL WARBURG. 

II. Cover. 

Sealed with three Notary seal, bears the superscription: 

« 

“Herein enclosed is the protocol drawn up by me on No¬ 
vember 21st, 1921 (Number 174 of my Notarial Register 
for the year 1921) relative to a Will made by Mr. Ferdinand 
Samuel Warburg, private gentleman, residing at No. 27a 
Tiergartenstrasse, Berlin, together with the document under 
cover handed over by the testator as an annexe to 

54 the protocol. 

Berlin, November 2l8t, 1921. 

(Sign.) AUGUST EDUARD von SIMSON, 

Notary,** 
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No. 39 of the Notarial Register of 1922. 

Transacted. 

Berlin, March 20th, 1922. 

Before me, Privy Counsellor of Justice, August Eduard 
von Simson a notary public within the District of the Court 
of Chambers (Kammergericht), residing at No. 52 Jager- 
strasse, Berlin, who upon request for the purpose of certi¬ 
fying these present proceedings went to the Warburg house 
at No. 27a Tiergartenstrasse and before the witnesses called 
upon to assist in the proceedings, personally known to me, 
the Notary, to wit; 

1) the housekeeper Emma Martha Buchholz, residing in 
Berlin, 

55 2) the maid Helene Gotz, residing in Berlin, who, 

in like manner as I, the notary, myself were present 
throughout the whole of the proceedings, appeared this day 
Mr. Ferdinand Samuel Warburg, private gentleman, re¬ 
siding at No. 27a Tiergartenstrasse, Berlin, known to me, 
the notary, personally, and undoubtedly capable of dispos¬ 
ing. 

The person appearing handed to me, the notary, the docu¬ 
ment under cover attached as an annexe to this protocol, 
bearing the following superscription: 

‘‘Herein enclosed is a Codicil to my Will dated Novem¬ 
ber 21st, 1921. 

Berlin, March 20th, 1922. 

(Sign.) FERDINAND WARBURG. ’» 

and declared verbally, that the document under cover 
lianded over by him contained his last Will. 

The foregoing protocol was thereupon read over in the 
presence of the Notary and of the witnesses, approved by 
the person appearing and signed by him and the witnesses 
by their own hand as follows: 

(Sign.) FERDINAND WARBURG. 

(Sign.) EMMA MARTHA BUCHHOLZ. 

HELENE GOTZ. 

(Sign.) AUGUST EDUARD von SIMSON, 

Notary. 


ir> 
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56 Codicil to Will. 

In part amendment and amplification of the Will made on 
November 21st, 1921 before Notary Privy Counsellor of 
Justice, von Simson in Berlin (No. 74 of his Register for 
1921), I, Ferdinand Samuel Warburg, direct in the event 
of mv death as follows: 

I. 

I am impelled to modify the appointment of my four 
children as heirs in equal shares, set forth in § 1 of my Will 
aforesaid, to the extent, that my three youngest children, 
namely: 

1) my son Robert Daniel Warburg, 

2) my daughter Olga Luise Seelig, nee Warburg, 

3) my son Dr. Ferdinand Henry Warburg, 

shall inherit in equal shares; 
on the other hand: 

4) my daughter Martha Karoline Biihler, nee Warburg 
shall receive the portion secured to her by law, that is to 
say one half the value of the legitimate share. 

I make this arrangement with a heavy heart, all the 

57 more so because my daughter has been afflicted with 
the inexpressible sorrow of losing her excellent hus¬ 
band by a truly tragic death, and consequently, as every 
child afflicted with misfortune is dearer to its parents, is 
specially dear to me. This provision is therefore obviously 
not a sign of diminished love for my daughter, widowed 
under such tragic circumstances. The restriction of her 
share to the legal moiety is merely suggested to me in view 
of the really brillant financial position in which my daughter 
now finds herself. This consideration would make it appear 
to me, and no doubt to my daughter also, an act of injustice 
were I to place her with respect to her inheritance, on a 
level with her brothers and sister. I am convinced that in 
making this well considered arrangement I am merely 
doing an act of parental justice in equalizing matters, and 
I am fully confident, that the arrangement I have made will 
not be regarded in a different light by my dear daughter. 
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n. 

In view of the depreciated value of German money, I in¬ 
crease the life annuity of 120000 Marks to be given to 

58 my wife in clause 2 No. 1 of my Will-in-chief, to 180.- 
000 (one hundred and eighty thousand Marks), and 

the yearly rent to be paid by my son Robert to this mother 
in accordance with the second paragraph of clause 2 No. 2 
of my Will-in-chief, from 20.000 Marks to 30.000 (thirty 
thousand) Marks. I trust that in this way my wife may be 
able to continue her standard of living according to her 
station in life. 

III. 

I have heard, that my daughter Martha Biihler places 
particular value upon possessing the Moenstedt picture: 
Forest landscape in Jutland. I therefore amend No. I a) 
and III fe) of clause 6 of my Will-in-chief to the effect, that 
my daughter Martha Biihler at the distribution shall re¬ 
ceive (instead of the Meylbey picture: Asia Minor Coast 
in a Storm’’) the Moenstedt picture above-described, and 
my daughter Olga Seelig, instead of the Moenstedt picture, 
the Meylbey picture aforesaid. 

IV. 

I bequeath. the following legacies to my cook Emma 
Martha Buchholz, born at Tempelberg, District of 

59 Lebus, and to my wife’s maid Helene Gotz, born at 
Woldegk (Mecklenburg-Strelitz), both at present re¬ 
siding in my house: 

a) Emma Martha Buchholz shall receive at the death of 
the survivor, provided she is at the death of the survivor 
(myself or my wife) still in the service of either of us 
50.000 (fifty thousand) Marks. 

On the other hand the legatee shall receive, should she at 
my death still be in my service but then leave the service 
of my wife, for each (even if only started) year of service 
with us since 1913, 500 (five hundred) Marks for each year 
and 10.000 (ten thousand) Marks in addition. 

I request one of my sons, at the request of the legatee, 
to undertake the administration of the capital, or to assist 

J-^712a 
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the legatee by advice and deed in the administration of 
same. 

b) Helene Gotz shall receive, provided at the death of the 
survivor (myself or my wife) she is still in the service of 
said survdvor, after the death of the latter 20.000 (twenty 
thousand) Marks. 

On the other hand the legatee shall receive, provided at 
'my death she is still in my service, but then leaves 

60 the service of my wife, for each (even if only started) 
year of service with us since 1918, 500^? (five hun¬ 
dred) Marks, and in addition 5000 (five thousand) Marks. 

In addition I bequeath to Miss Martha Schwasemann, 
bom at Jundyahi (Brazil) at present residing in Berlin, 
5000 (five thousand) Marks. 

V. 

I amend the provisions under No. 5 and No. 8 of clause 7 
of my Will-in-chief to the effect, that my Janitor Josef 
Gertler at present residing in my house, shall receive, in¬ 
stead of the 5000 (five thousand) Marks apportioned to him 
in my Will-in-chief, a legacy of 10.000 (ten thousand) 
Marks, and in addition for each year (even if only started) 
of service with us since 1911 for each year 500 (five hun¬ 
dred) Marks, and my male nurse Josef Schwalvenberg 
(alias Schwalbenberg) born in Diisseldorf, provided at my 
death he is still in my service, shall receive, instead of the 
legacy of 2000 Marks apportioned to him in my Will-in¬ 
chief, a legacy of 5000 (five thousand) Marks. 

61 . VI. 

All provisions of my Will-in-chief remain in force, in so 
far as they have not been expressly amended in the fore¬ 
going. 

Berlin, March 20th, 1922. 

(Sign.) FERDINAND WARBURG. 

I. Cover. 

Sealed with two private seals, bears the superscription 

‘‘Herein enclosed is a codicil to my Will of November 
2l8t, 1921’’. 

Berlin, March 20th, 1922. 

(Sign.) FERDINAND WARBURG. 
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II. Cover. 

Sealed with three notary seals, bears the superscription: 

603,174. 

‘‘Herein enclosed is the protocol of March 20th, 1922 
(No. 39 of my Notarial Register for the year 1922) drawn 
up by me, relative to a Codicil to his Will of November 
21st, 1921 made by Mr. Ferdinand Samuel Warburg, 

62 private gentleman, residing at No. 27a Tiergarten- 
strasse, Berlin, together with the document under 

cover handed over by the testator as an annexe to this 
protocol. 

Berlin, March 20th, 1922. 

(Sign.) AUGUST EDUARD von SIMSON, 

[l. s.] Notary, 

No. 4 of the Notarial Register for 1923. 

Transacted. 

Berlin, January 8th, 1923. 

Before me. Counsellor of Justice, Dr. Robert von Simson, 
a Notary Public within the District of the Court of Cham¬ 
bers, residing at No. 5 Sommerstrasse, Berlin, appeared 
this day in the house No. 27a Tiergartenstrasse, to which I, 
the Notary, had as requested proceeded for the purpose of 
drawing up these proceedings: 

Ferdinand Warburg, private gentleman, residing as 
stated at No. 27a Tiergartenstrasse in Berlin. 

63 The gentlemen appeared is personally known to 
me, the Notary, and undoubtedly capable of dispos¬ 
ing. - 

Mr. Ferdinand Warburg declared that he desired to make 
a Will. 

The Notary thereupon procured as witnesses: 

1) Sister Hedwig Fuchs, residing at No. 27a Tiergarten¬ 
strasse in Berlin, 

2) Male Nurse Josef Schwalvenberg, residing in the same 
place, who in like manner as the Notary, were present 
throughout the entire proceedings. 
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Mr. Ferdinand Warburg handed to the Notary a docu¬ 
ment under cover, bearing the following superscription: 

“Herein enclosed is a Codicil to my Will. 

Berlin, Januarv 8th, 1923. 

(Sign.) ^ FERDINAND WARBURG.” 

and declared verbally, that the document under cover con¬ 
tained his last Will. 

The protocol was read in the presence of the Notary 

64 and the witnesses, approved by those present, and 
signed by them and the witnesses as follows by their 

own hand. 

(Sign.) FERDINAND SAMUEL WARBURG. 

“ SISTER HEDWIG FUCHS. 

“ JOSEF SCHWALVENBERG. 

“ Dr. ROBERT VON SIMSON, 

Notary. 

Additional Codicil to the Will of Mr. Ferdinand War¬ 
burg, made notarially on November 21st, 1921 (Register of 
Notary August Eduard von Simson, No. 174, year 1921). 

In clause 7 of the Will described in the superscription, 1, 
Ferdinand Samuel Warburg, bequeathed to the Coffee 
Waitress Irma Mailer in Karlsbad (Bohemia) a legacy of 
300 (three hundred) Kronen in czecho-slovakian currency. 
I hereby revoke this legacy, which is not to be paid. 
Berlin, January 8th, 1923. 

(Sign.) FERDINAND SAMUEL WARBURG. 

65 I. Cover. 

Only gummed bears the following superscription: 

“Herein enclosed is a Codicil to my Will. 

Berlin, January 8th, 1923. 

(Sign.) FERDINAND WARBURG.” 

II. Cover. 

Sealed with three seals, bears the superscription: 

603,994. 

Herein enclosed is the protocol drawn up by me on Janu¬ 
ary 8th, 1923 (No. 4 of the Notarial Register for 1923) rela- 
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tive to a Codicil to his 'Will made by Mr. Ferdinand War¬ 
burg, private gentleman, residing at No. 27a Tiergarten- 
strasse, Berlin, together with tlie document under cover 
handed over by testator as an annexe to the protocol. 
Berlin, January 8th, 1923. 

(Sign.) Dr. ROBERT VON SIMSON. 

[l. b.] Notary. 

66 Berlin, the twenty-second of February, nineteen 
hundred and twenty-two. 

Supplementary to my previous dispositions relative to 
pictures, I hereby direct that, having had my portrait 
painted for Ferdinand by Professor Arthur Kampf, a por¬ 
trait by Ostermann, originally intended for him, shall pass 
to my daughter Mrs. Olga Seelig. 

(Sign.) FERDINAND WARBURG. 

As 1 have not the date of the execution of my Will, de¬ 
posited with the District Court in tlie Grunerstrasse, before 
me, I cannot make any formal dispositions now, but 1 never¬ 
theless have no doubt, that my children will carry out my 
directions, and therefore direct as follows: 

My widowed daughter Martha Biihler having expressed 
to my son Ferdinand the wish to possess, after my and my 
wife’s death, the picture of ^loenstedt ‘‘Forest Landscape 
in Jutland,” bequeathed to my daughter Olga in clause 6 
Section III, especially as she and I bought it together, I re¬ 
quest her to exchange with Olga, the latter to give 

67 her the above picture, she on the other hand to give 
to my daughter Olga the picture by Meylby “Asia 

Minor Coast in a Storm,” bequeathed to her in clause 6 
Section I. 

As witness my hand and deed Berlin the eighth day of 
March nineteen hundred and twenty-two, all written by my 
own hand. 

(Sign.) FERDINAND WARBURG. 

Dispositions y Not Forming Part of My Willy Which I 
Request My Heirs to Follow Exactly in Accordance With 
My Intentions, 

I hereby direct, in the event of my cook Emma Martha 
Buchholz, who has rendered me very great service in my 
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lifetime, at the time of my and n:y wife’s death still being 
in our service at our house at No. 27a Tiergartenstrasse 
or wherever we may be residing, that she shall receive with¬ 
out delay out of my New York estate or other my pro])erty 
forthwith, in full satisfaction, a lump sum of 1,500 (fifteen 
hundred) North American Dollars. In the event 

68 of her leaving our house after my death or before the 
death of my wife, she shall receive one half of above 

sum. 

In like manner and on the same conditions my maid 
Helen Gotz from Woldegk (N Str.) shall be dealt with, only 
that after the death of both of us she shall receive 1,000 
(one thousand) American dollars, and only five hundred 
dollars, if she leaves my wife’s service before the death of 
my wife. 

Josef Gertler and his wife shall receive, on the condi¬ 
tion that they remain in our service until the death of 
myself and my wife as house ])orter and wife a lump sum, in 
full satisfaction, of 1,500 (fifteen hundred) North American 

dollars. Should Gottlieb Sinehold at the time of mv death 

» 

still be in my service as male nurse, he shall receive a lump 
sum, in full satisfaction of $100 (one hundred) American 
dollars. 

These legacies are free of all duties and apart from the 
amounts apportioned to the aforesaid in my Will. 

This paragraph I have written with my own hand. 

As witness mv hand and deed at Berlin on the 

69 eighth day of January nineteen hundred and twenty- 
four. 

(Sign.) FERDINAND SAMUEL WARBURG. 
Turn Over: 

The entirely changed monetary and currency conditions 
since I wrote the foregoing, compel me to make the follow¬ 
ing alterations, which, notwithstanding my testamentary 
dispositions, I request my executors punctiliously to carry 
into effect. 

A. After the death of both of us, the gift to my cook 
Emma Martha Buchholz is to be increased to five thousand 
American dollars; should she leave service before the death 
of my wife, to one half of above sum. 
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B. In like manner to my maid Helen Gotz two thousand 
five hundred dollars, or one half of this sum if she quits 
the service before the death of mv wife. 

C. The gift to my faithful house porter is increased to 
four thousand dollars, or to one half of this sum if he 
leaves the service before the death of mv wife. 

In the event of his decease before the expiration of one 
of the aforesaid periods, one thousand dollars shall 

70 be paid to his widow. 

My former male nurse, who was six and half years 
in my service, is to be protected from serious want. Im¬ 
mediately after my death my servants Emma Buchholz and 
Helen Gotz are to be provided with nice mourning dresses, 
black gloves and everything necessary for a funeral, of the 
best quality. 

As witness my hand and deed, in full possession of my 
mental faculties, at Berlin on the seventeenth dav of March 
nineteen hundred and twentv-four. 

(Sign.) FERDINAND SAMUEL WARBURG. 

District Court, “Berlin-Mitte,” Division 187, October 16th, 

1924. 

Present: Counsellor of District Court Dr. Vorbach as 
Judge. 

Appeared: 

1. Counsellor of District Court (retired) Dr. Ferdinand 
Warburg, 

71 2. Robert Warburg, Merchant, 27a Tiergarten- 
strasse, 

3. Dr. Paul Seelig, 

4. Mrs. Olga Seeling nee Warburg, 

The identity of the persons appearing under No. 2 and 
4 was established by production of their citations, that of 
No. 1 by the Registration Certificate of the Hamburg Police 
Authorities, that of No. 3 by the aforesaid persons. 

The deposit notes relative to the testamentary dispo¬ 
sitions deposited under Nos. 602701, 603174, 603,995 are on 
the files of the Court. 

The certificate of death, according to which the testator 
Ferdinand Samuel Warburg deceased on October 8th, 1924, 
is on the files of the Court. 
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The Wills of Ferdinand Samuel Warburg deposited for 
safe keeping according to deposit notes of November 23rd, 
1921, April 21st, 1922, January 13th, 1913 were taken from 
deposit. 

The testaments were eacli sealed with three notarv 
seals. 

72 It was ascertained that in all cases the seals were 
intact. 

Thereupon the Wills were opened, and read to the per¬ 
sons present, including the protocol relative to the execu¬ 
tion of same. 

The persons appearing stated: We shall notify the value 
of the estate at a later date. We ask to be supplied with 
2 certified copies, for Robert Warburg, merchant, and Mrs. 
Olga Seelig, nee Warburg. Dr. Ferdinand Warburg and 
Robert Warburg declared: We accept the office of execu¬ 
tors. 

Re^d, approved, signed. 

Dr. FERDINAND WARBURG. 

I ROBERT WARBURG. 

MRS. OLGA SEELIG, nee WARBURG. 

DR. VOBACH. 


District Court, “Berlin-Mitte,” Division 187, October 30th, 

1924. 

Present: Counsellor of District Court, Dr. Vobach, as 
Judge. 

At the hearing appointed for this day in connection 
73 with the opening of the Will of Ferdinand Samuel 
Warburg appeared: Robert Warburg, Merchant, 
identified by production of his summons. 

The certificate of death, according to which testator de¬ 
ceased on October 8th, 1924 is on the files of the Court. 

Three open documents were submitted as testaments. 

The testaments were read to the person appearing. 

The first document is dated: Berlin, February 22nd, 1922, 
commences: “Supplementary to” and ends: “shall pass to 
• * Mrs. Olga Seelig.” 

The second document is dated: Berlin, March 8th, 1922, 
commences: “As I have not the date” and ends: “all writ¬ 


ten by own hand.” 
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The third document is dated: Berlin, March 17th, 1924, 
commences; “I hereby direct” and ends: ‘^As witness my 
hand and deed in full possession of my mental faculties.” 

This document contains as introduction the following!: 
sentence: Dispositions not forming part of my Will, 
74 which I request my heirs to follow exactly in accord¬ 
ance with my intentions. 

Read, approved. 

Dr. VOBACH. 

The foregoing copy agrees with the Originals. 

Berlin, January 27th, 1925. 

(Sign.) ‘ VON GRUMBKOW, 

[l. s.] Chancery Official^ as Clerk of the Court. 

The foregoing signature of the Chancery Official von 
Grumbkow, Court Clerk of the District Court Berlin-Mitte, 
Division 187, is hereby certified with the remark that the 
same is authorized to certify the document and that this is 
in accordance with the laws of the country. 

Berlin, January 28th, 1925. 

The President of the District Court. 

[l. s.] (Sign.) LIEBER. 

(Here follows reproduction of page 75.) 

76 Consulate-General of the United States, 

City of Berlin^ Empire of Germany^ ss: 

I Jos. G. Groeninger Vice Consul of the United States of 
America at Berlin, Empire of Germany, do certify that Mr. 
Wentschel whose signature is subscribed to the foregoing 
instrument, was at the time of subscriber the same an 
official of the Ministry of Foreign Affairs of the Empire of 
Germany duly commissioned and by law authorized to exe¬ 
cute such acts, and that his signature and Official seal 
affixed thereto are genuine, and as such are entitled to full 
faith and credit. 

Witness my signature and Seal of Office, at Berlin, Ger¬ 
many, this 10th day of February in the vear 1925. 

JOS. G. GROENINGER, 

Vice Consul of the United States 

of America at Berlin. 


4-4712a 




2G HAROLD N. MARSH ET AL. VS. MARTHA BUEHLER. 

U. S. Consul General, Berlin, Germany. American Con¬ 
sular Service $2 Fee Stamp. 

77 “Exhibit C.^’ 

Power of Attorney. 

Know all men by these presents that whereas Ferdinand 
Warburg, of Berlin, Germany, died on the eighth day of 
October, 1924, at Berlin, Germany, leaving a will which has 
been duly proved and probated in the District Court of Ber¬ 
lin, Mitte, Division 3, Berlin, Germany, and we, Robert 
Daniel Warburg and Ferdinand Henry Warburg, both of 
Berlin, Germany, have been duly appointed executors of 
said will; and whereas said testator left goods and estate to 
be administered upon in tlie District of Columbia, United 
States of America: 

Now, we do by these presents appoint Harold Newman 
Marsh and James Cunningham Rogers, both of Washing¬ 
ton, D. C., or eitlier of them, our attorneys in fact, to apply 
for and obtain in their names, or in the name of either of 
them, from the Supreme Court of the District of Columbia 
ancillary letters of administration with the said will an¬ 
nexed, limited to the property of the said testator recover¬ 
able in said District of Columbia, and for this purjiose to 
execute and deliver such bond or other obligation as may be 
required upon the grant of such letters of administration; 
and also, as the administrators of said property, to demand, 
sue for, enforce payment of, and receive and give etfectual 
receipts and discharges for all moneys, debts, goods and 
chattels which now, or at any time hereafter may belong to 
or form part of the Estate of the said Ferdinand Warburg, 
or be owing or payable to said Estate from any person or 
persons whomsoever; and also to take and retain posses¬ 
sion or receive the rents and profits of any property in said 
District of Columbia which shall become vested in us, or our 
said attornevs, bv virtue of said devise and letters 

78 of administration as aforesaid, or either of them; 
and upon payment of any mortgages executed to the 

said testator or belonging to his estate, to execute such 
reconveyances or releases as may be required; and to pay 
all debts due from the Estate of said testator to any person 
resident in said District of Columbia, United States of 
America. 
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Giving and granting unto our said attorneys, or either of 
them, full power and authority to do and perform all and 
every act and thing whatsoever, requisite, necessary or 
proper to be done in and about the premises, as fully, to all 
intents and purposes, as we might or could do if personally 
present, with full power of substitution and revocation, 
hereby ratifying and confirming all that our said attorneys, 
or their substitutes, shall lawfully do, or cause to be done, 
by virtue hereof. 

In Witness Whereof, we have hereunto set our hands and 
seals this 14th dav of March, 1927. 

ROBEET DANIEL WARBURG. 
FERDINAND HENRY WARBURG. 

Witness: 

WLAD. ENDER. 

In the presenre of Consulate General of the United States 
of America, City of Berlin, Empire of Germany. 

I, Egmont C. von Tresckow, Consul General of the United 
States at Berlin, do herebv certifv that Robert Daniel War- 
burg, parties to a certain power of attorney bearing 
79 date on 14th day of March, 1927 and hereto annexed, 
personally appeared before me, the said Robert 
Daniel Warburg, being personally well known to me as the 
person who executed the said power of attorney and ac¬ 
knowledged the same to be his act and deed. 

Given under my hand and seal this 14th day of March, 
1927. 

EGMONT C. VON TRESCKOW. 

[seal.] egmont C. von THESCKOW, 

Consul of the United States at Berlin. 

Service No. 1895. 

No fee prescribed. 

This document is to be used only for the purpose of estab¬ 
lishing the right to and obtaining the return of property 
held by the Alien Property Custodian. 
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80 (Form No. 88—Consular.) 

(Corrected March, 1914.) 

Certificate of Acknoivledgment of Execution of Document. 

German Empire, 

City of Hamhurgy 

Consulate of the United States of America, ss: 

I, E. T. Smith, Consul of the United States of America 
at Hamburg, Germany, duly commissioned and qualified, do 
hereby certify that on this 15th dav of March 1927, before 
me personally appeared Ferdinand Henry Warburg to me 
personally known, and known to me to be the individual de¬ 
scribed in, whose name is subscribed to, and who executed 
the annexed instrument and being informed by me of the 
contents of said instrument he duly acknowledged to me 
that he executed the same freely and voluntarily for the 
uses and purposes therein mentioned. 

This service has been performed without cost. The docu¬ 
ment is to be used only in connection with a claim against 
the Alien Property Custodian. 

In witness whereof I have hereunto set my hand and offi¬ 
cial seal the day and year last above written. 

E. T. SMITH, 

E. T. SMITH, 

Consid of the United States of America. 

Note.— Wherever practicable all signatures to a docu¬ 
ment should be included in one certificate. 

Fee No. 1003. 

No fee prescribed. 

(Endorsement: Petition for Ancillary Letters of Admin¬ 
istration c. t. a. tiled Apr. 16, 1927. James Tanner, Regis¬ 
ter of Wills, D. C. Clerk of Probate Court.) 

81 I, the undersigned, being one of the adult heirs at 
law and next of kin of Ferdinand Warburg, deceased, 

late of Berlin, Germany, having read and being fully ac¬ 
quainted with the contents of the will of said decedent bear¬ 
ing date on the 21st day of November 1921, which said will 
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was duly probated in the District Court of Berlin, Mitte, 
Division 3, Berlin, Germany, and having read and being 
fully acquainted with the power of attorney executed by 
Robert D. Warburg and Ferdinand H. Warburg, duly ap¬ 
pointed executors under said will of Ferdinand Warburg, 
authorizing and appointing Harold N. Marsh and James C. 
Rogers their attorneys in fact to apply to the Supreme 
Court of the District of Columbia for ancillary letters of ad¬ 
ministration with the will annexed, do herebv waive cita- 
tion or publication of advertisement in so far as I am con¬ 
cerned and hereby expressly waive any right to object to 
said proceeding, and do hereby consent and request as fol¬ 
lows: That a certified copy of the last will and testament 
of said Ferdinand Warburg, deceased, be recorded as a will 
of personal estate and that ancillary letters of administra¬ 
tion with the will annexed be granted to the said Harold N. 
Marsh and James C. Rogers, acting on behalf of the said 
Robert D. Warburg and Ferdinand H. Warburg, executors 
under said will; and that the Court act upon the petition of 
said attorneys in fact without further notice to me. 

OLGA SFELIG, GEB. WARBURG. 
Dr. PAUL SEELIG, 

Js Husband. 

Berlin, the 17th of March, 1927. 

Witness: 

WLAD. ENDER. 

82 (Form No. 88—Consular.) 

(Corrected February, 1908.) 

Certificate of Acknowledgment of Execution of Document. 

Consulate General of the United States of America, 

City of Berlin, Empire of Germany, ss: 

I, Egmont C. von Tresckow, Consul of the United States 
of America at Berlin, Germany, duly commissioned and 
qualified, do hereby certify that on this 17th day of March, 
1927, before me personally appeared Olga Seeling, nee War¬ 
burg and Paul Seelig, as husband to me personally known, 
and known to me to be the individuals described — whose 
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names are subscribed to, and w!: ' executed the foregoing 
instrument, and being informed by me of tlie contents of 
said instrument they d- acknowledge to me that they exe¬ 
cuted the same freely and volun-r- for the uses and pur¬ 
poses therein mentioned. 

In witness whereof I have hereunto set mv hand and offi- 
cial seal the dav and year last above written. 

EGMONT C. VOX TKP]SCK()\V. 

[seal.] p]GMONT C. VOX TRP]SCKOW, 

Consul of the United States of Ameriea. 

U. S. Consul General, Berlin, Germany. American (Con¬ 
sular Service. $2 Fee Stamp. 

Service X^o. 2017. 

Fee No. 33, Two Dollars. 

X^OTE.—Wherever practicable all signatures to a docu¬ 
ment should be included in one certificate. 

(Endorsement: Waiver of Olga Louise Warburg (signed 
Olga Selig, geb. Warburg), filed Apr. 22, 1927. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

83 Answer to Rule to Show Cause. 

P^or an answer to the citation to show cause, addressed to 
Martha R. Buhler, 430 Park Avenue, Xew York City, it is 
respectfully shown to the Court as follows: 

First. The respondent Martha R. Buhler is a citizen of 
the United States and a resident of Xew York City, State of 
New York, for more than twenty-five years last past. 

Second. The respondent admits the allegations of the 
First and Second paragraph. 

Third. Answering paragraph Third of the petition, re¬ 
spondent admits that the decedent’s last will and testament 
was executed November 21, 1921, and codicils thereto were 
dated at Berlin, Germany, March 20, 1922, and January 8, 
1923, and that the same were established and Dr. P^erdinand 
Warburg and Robert Warburg assumed and still exercise 
the powers and duties of executors of said will. 

Fourth. Answering paragraph Fourth of the petition, re¬ 
spondent admits that the said Last Will and codicils were 
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opened and established ])y tlio Amtsgerieht of the City of 
Berlin, Germany. 

Fifth. Respondent admits the allegations in paragraph 
Fifth. 

Sixth. Answering paragraph Sixth of the petition, 

84 respondent admits that Dr. Ferdinand Warburg and 
Robert Warburg executed a power of attorney to the 

petitioners but denies that such instrument, upon objection 
by respondent, grants to petitioners full power and au¬ 
thority, jointly and severally, to make application for and 
to receive ancillary letter sof administration with the will 
annexed upon the estate of said deceased. 

Seventh. The respondent admits the allegation of the 
seventh paragraph of the petition. 

Eighth. Answering paragraph eighth of the petition, the 
respondent states that the deceased did have other prop¬ 
erty located in the United States beside that mentioned in 
the petition, to wit: two credit accounts with Peierls, Buhler 
& Company, Inc., New York City, showing a balance due the 
estate as of January 1, 1927, of $60,301.02 and $4,018.03 re¬ 
spectively. These credits represented the undrawn balance 
of a loan of $75,000 placed to the credit of the deceased on 
the books of the said corporation by certain of its stock¬ 
holders, one being the husband of the respondent, who ad¬ 
vanced 40 per cent of the said $75,000. The loan was made 
to the deceased because he was in straightened circum¬ 
stances after the war and his property in this country was 
seized by the Alien Property Custodian. Under the agree¬ 
ment between the parties, the loan was to be repaid out of 
any money or property, if and when released by the Alien 
Property Custodian. The husband of respondent has since 
died and she, as his heir at law and next of kin, is a creditor 
of the estate of her father, the said Ferdinand Warburg, de¬ 
ceased, said claim to be paid her out of any money or prop¬ 
erty released by the Custodian. Respondent, therefore, de¬ 
nies that there are no creditors in the United States 

85 but admits there are no creditors in the District of 
Columbia. 

Ninth. Respondent admits the allegations contained in 
the Ninth paragraph of the petition. 

Tenth. Answering paragraph Tenth of the petition, re¬ 
spondent denies that there have never been any ancillary 
procedings in the United States for the probate of the will 
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of the deceased and on the contra:y says that the respond¬ 
ent filed an application in the Surrogates’ Court, County of 
New York, State of New York, ]jraying for ancillary letters 
with the will annexed. No final decree has been entered on 
this application. Kespondent alleged in the New York pro¬ 
ceedings for ancillary letters of administration with the will 
annexed, that there were certain assets in the State of New 
York, as set forth in paragraph Ninth of the answer; that 
she was a creditor of the estate in the approximate amount 
of ^18,000; that for over two and a half years since the ex¬ 
ecutors in Germany assumed the administration of her 
father’s estate, no steps had been taken by them to admin¬ 
ister the estate in New York; and further that while she had 
received approximately seventy thousand gold Marks from 
the estate in Germany, she had never received any state¬ 
ment of account of the administration of her father’s estate, 
notwithstanding such account had been repeatedly de¬ 
manded by her and by her attorneys. 

Eleventh. Respondent admits the allegations contained 
in the Eleventh paragraph of the petition as far as the 
assets held by the Treasurer of the United States and the 
Alien Property Custodian. 

86 Twelfth. Further answering said petition, re¬ 
spondent does hereby protest the appointment of the 
petitioners as ancillary administrators, that petitioners are 
strangers to her, and her brothers are disqualified to act in 
connection with the administration of any property in the 
District of Columbia in view of the prohibition of Section 
261 of the District Code. Further respondent states that 
respondent is a citizen of the United States and resident of 
New York City for more than 25 years and as a United 
States citizen, next of kin, one of the residuary legatees and 
a creditor of the estate, she is entitled and qualified under 
laws of the District of Columbia to act as ancillary adminis¬ 
tratrix with the will annexed. 

Thirteenth. Respondent further avers that it is neces¬ 
sary that ancillary letters of administration with the will 
annexed be issued to collect the yearly interest of $10,000 
paid by the Alien Property Custodian in accordance with 
Section 23 of the Trading with the Enemy Act, as amended, 
and also to receive any additional property and/or money 
which may hereafter be returned by Congressional legisla¬ 
tion. 
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Wherefore, the premises considered, your respondent 
prays: 

First. That the prayer of the petition granting letters 
of administration c. t. a. to Harold N. Marsh and James C. 
Rogers be denied. 

87 Second. That your respondent may have such other 
and further refief in the premises as the nature of the 
case may require, and to the Court may seem just and 
proper. 

MARTHA R. BCHLER. 


State of New York, 

County of New York, ss: 

I, Martha R. Buhler, do solemnly swear that I have read 
the annexed answer by me subscribed and know the con¬ 
tents thereof; and that the statements of facts therein made 
as upon personal knowledge are true, and those made as 
upon information and belief, I believe to be true. 

MARTHA R. BCHLER. 

Subscribed and sworn to before me this 25th day of Octo¬ 
ber, 1927. 

[Seal Philip F. Farley, Notary Public, New York 

City.] 

PHILIP F. FARLEY, 

Notary Public. 

N. Y. Co. Clk’s No. 24, Register’s No. 8101. 

Term expires March 30, 1928. 

No. 25954, Series B. 

State of New York, 

County of New York, ss: 

I, William T. Collins, Clerk of the County of New York, 
and also Clerk of the Supreme Court for the said County, 
the same being a Court of Record, having a seal, do hereby 
certify, that Philip F. Farley is a Notary Public in and for 
said county, appointed pursuant to the laws of this State; 
that his term of office commenced on the 31st day of March, 
1926, and expires on the 30th day of March, 1928; and that 
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full faith and credence should be given to all his official acts. 
I further certify that the signature of said Notaiy Public is 
on file in this office, and I verily believe that the signature 
attached hereto is genuine. 

In testimony whereof, I have hereunto set my hand and 
have affixed the seal of the said Court and County, this 25 
day of Oct., 1927. 

[seal.] william T. COLLINS, 

Clerk. 

(Endorsement: Answer of Martha K. Bidder to rule to 
show cause. Filed Oct. 27,1927. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

88 Cross-petit ion for Ancillary Letters of Administra¬ 

tion, c. t. a. 

The petition of Martha R. Bidder respectfully shows to 
the Court as follows: 

First. The petitioner is one of the daughters of the above- 
named decedent and a residuary legatee named in his Last 
Will and Testament, and is a citizen of the United States, 
residing in the City of New York, State of New York. 

Second. Ferdinand Warburg departed this life, to wit: 
October 8, 1924, and at the time of his death was a resident 
of the City of Berlin, Germany. 

Third. The decedent left a Last Will made and executed 
November 21, 1921, in conformity with the laws of the Em¬ 
pire of Germany; together with codicils thereto dated Berlin, 
March 20, 1922, and Berlin, January 8, 1923; and disposi¬ 
tions not forming part of said will. In accordance with the 
provisions of said will and upon the establishment of the 
same on January 28, 1925, Dr. Ferdinand Warburg and 
Robert Warburg, soils of the decedent, of the City of Berlin, 
Germany, assumed and still exercise the powers and duties 
of executors of said will. 

Fourth. In accordance with the laws of the Empire of 
Germany, said Last Will and Codicils were opened and 
established on January 28, 1925, by the “Amts- 

89 gericht” of the City of Berlin, Germany, the Court 
having charge of the settlement of estates in said 


city. 
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Fifth. Under the laws of the Empire of Germany it is not 
necessary or required that the Last Will and codicils a de¬ 
cedent be formally admitted to probate, but the opening 
of the said Last Will and Testaments before the above 
mentioned Court, having charge of the settlement of estates 
at said City of Berlin, Germany, on January 28,1925, estab¬ 
lished said last will and codicils. 

Sixth. The said Dr. Ferdinand Warburg and Robert 
Warburg, the executors named in the said Last Will, are 
aliens, namely German citizens and non-residents of the 
United States. 

Seventh. The said testator died leaving, among other 
things, certain personal property situate in the United 
States of America, which property the then Alien Property 
Custodian of the United States, duly qualified and acting, 
did seize, and petitioners allege upon information and be¬ 
lief that said property is still in the possession of the Alien 
Property Custodian and has been deposited by him and is 
now in the hands of the Treasurer of the United States to 
the credit of said Ferdinand Warburg, deceased, and con¬ 
sists now of the following : 

Liberty bonds of the par value of $250,000.00. 

Cash in the sum of $928,779.39. 

1,904 shares of the capital stock of the P. B. Securities 
Co., Inc. (Approximate value $90 per share). 

700 shares of Mines of America (Doubtful value). 

216 shares of Utah Copper Co., Common, at 113. 

150 shares of Chicago, Milwaukee & St. Paul, common, 
at 15. 

86 shares of Saxonia Dress Goods Mills, common, at 100. 

98 shares of Saxonia Dress Goods Mills, preferred, at 

100 . 

90 Eighth. The testator left additional personal 
property located in the United States, to wit: two 
credit accounts with Peierls, Buhler & Company, Inc., New 
York City, showing a balance due the estate as of January 
1, 1927, of $60,301.02 and $4,018.03 respectively. These 
credits represented the undrawn balance of a loan of $75,- 
000 placed to the credit of the deceased on the books of the 
said corporation by certain of its stockholders, one being 
the husband of the respondent, who advanced 40 per cent 
of the said $75,000. The loan was made to the deceased 
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because he was in straightened circumstances after the 
war and his property in this country was seized by the 
Alien Property Custodian. Under the agreement between 
the parties, the loan was to be repaid out of any money or 
property, if and when released by the Alien Property Cus¬ 
todian. The husband of petitioner has since died and she, 
as his heir at law and next of kin, is a creditor of the es- 
state of her father, the said Ferdinand Warburg, deceased, 
said claims to be paid her out of any money or property 
released by the Custodian.’’ 

Ninth. That your petitioner is of full age and sound 
mind. 

Tenth. The persons now^ beneficially interested in the 
entire estate of said decedent situated in the United States, 
in accordance with the provisions of said Last Will and 
codicils, are two sons. Dr. Ferdinand Warburg and Robert 
Warburg, residing in Germany, a daughter, Mrs. Olga 
Luise Seelig, nee Warburg, residing in Gennany, and a 
daughter Martha R. Buhler, nee Warburg, of the City of 
New York, State of New York. 

91 Wherefore, the premises considered, your peti¬ 
tioner prays : 

First. That the certified copy of the Last Will and Testa¬ 
ment of said Ferdinand Warburg, deceased, be recorded as 
a Will of Personal Estate and that Ancillary Letters of Ad¬ 
ministration c. t. a. be granted to your petitioner. 

Second. That your petitioner may have such other and 
further relief in the premises as the nature of the case may 
require, and to the Court may seem just and proper. 

MARTHA R. BUHLER. 

State of New York, 

County of Neiv York, ss: 

I do solemnly swear that I have read the annexed petition 
by me subscribed and know the contents thereof; and that 
the statements of facts therein made as upon personal knowl¬ 
edge are true, and those made as upon information and 
belief, T believe to be true. 


MARTHA R. BUHLER. 
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Subscribe! and sworn (o before me this 25th day of Octo¬ 
ber, 1927. 

[Seal Philip F. Farley, Notary Public, New York 

County.] 

PHILIP F. FARLEY, ^ 

Notary PuClic. 

N. Y. Co. Clk’s No. 24, Register’s No. 8101. 

Term expires March 30, 1928. 

No. 25955, Series B. 

State of New York, 

County of New York, sss: 

I, William T. Collins, Clerk of the County of New York, 
and also Clerk of the Supreme Court for the said County, the 
same being a Court of Record, having a seal, do hereby 
certify, that Philip F. Farley is a Notary Public in and for 
said county, appointed pursuant to the laws of this State; 
that his term of office commenced on the 31st day of ^larch, 
1926, and expires on the 30th day of March, 1928; and 
that full faith and credence should be given to all his official 
acts. I further certify that the signature of said Notary 
Public is on file in this office, and I verily believe that the 
signature attached hereto is genuine. 

In testimony whereof, I have hereunto set my hand and 
have affixed the seal of the said Court and County, this 25 
day of Oct., 1927. 

[seal.] william T. COLLINS, 

Clerk. 

(Endorsement: Cross-petition for Ancillary Letters of 
Administration, c. t. a. Filed Oct. 27, 1927. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

92 On consideration of the petition of Harold N. 

Marsh and James C. Rogers and the cross-petition 
of Martha R. Buhler, filed herein, and it appearing to the 
satisfaction of the Court that the said Ferdinand War¬ 
burg, deceased, departed this life testate, it is, by the 
Court, this 23rd day of November, A. D. 1927, adjudged, 


38 


HAROLD N. MARSH ET AL. VS. MARTHA BUEHLER. 


ordered and decreed that aiicillai" letters of administration 
with the will annexed upon the estate of the said Ferdinand 
Warburg, deceased, be, and they are hereby, granted and 
committed unto tlie said Martha R. Bidder, upon her giv¬ 
ing an undertaking in tlie ])enalty of Fleven Tliousand Dol¬ 
lars, ($11,000), conditioned for the faithful perfoi-mance of 
her trust, provided Martha K. Buhler executes a non-resi¬ 
dent Power of Attorney in accordance with Section 3()8u 
of the Code of Law for the District of Columbia. 

By the Court. 

WILLIAM IIITZ, 

Justice. 


From the above decree tlie petitioners, Harold N. Marsh 
and James C. Rogers, note an appeal in open Court to the 
Court of Appeals, which is allowed and the undertaking 
for costs is fixed at one Hundred Dollars ($100) or a cash 
deposit of Fifty Dollars ($50) in lieu thereof. 

W. IL, Justice. 

December 15, 1927. 

Filed Dec. 15, 1927. Theodore Cogswell, Register of 
Wilis, D. C. 

(Endorsement: Order filed Nov. 23, 1927. Theodore 
Cogswell, Register of Wills, I). C., Clerk of Probate. Nota¬ 
tion of Appeal Dec. 15, 1927.) 

93-95 Memorandum: Ap])eal noted on Dec. 15,1927, and 
allowed, and Undertaking on Appeal fixed at $100., 
or cash deposit of $50. in lieu thereof. 

Memorandum: Dec. 15, 1927. Cash deposit of $50.00, in 
lieu of Undertaking on appeal, received of Harold N. ^larsh 
and James C. Rogers. 

******* 


96 Assignment of Errors. 

1. The Court erred in holding that the petitioners, Har¬ 
old N. Marsh and James C. Rogers, as the nominees of the 
domiciliary executors of the last will and testament of Fer¬ 
dinand Warburg, deceased, did not have a paramount right 
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as such to ancillary letters of administration, with the will 
annexed, upon the estate of the said Ferdinand Warburg 
within the District of Columbia. 

2. The Court erred in entertaining the petition of Mar¬ 
tha C. Buhler. 

3. The Court erred in holding that the right of the peti¬ 
tioners, Harold N. Marsh and James C. Rogers, to ancil¬ 
lary letters of administration with the will annexed was not 
superior to that of Martha C. Buhler. 

4. The Court erred in refusing to grant ancillary letters 
of administration with the will annexed to the petitioners, 
Harold N. Marsh and James C. Rogers. 

5. The Court erred in granting ancillary letters of admin¬ 
istration with the will annexed to Martha C. Buhler. 

MARSH & ROGERS, 

By JAMES C. ROGERS, 

Attorneys for Petitionersy 
Harold N, Marsh and James C. Rogers. 

Service of a copy of the above assignment of errors ac- ' 
knowledged this 16th dav of January, 1928. 

FREDERICK R. GIBBS, 
Attorney for Martha C. Buhler. 

(Endorsement: Assignment of Errors. Filed Jan. 16, 
1928. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

97 Designation of Record. 

The petitioners, Harold N. Marsh and James C. Rogers, 
having perfected an appeal herein to the Court of Appeals 
of the District of Columbia, on December 15, 1927, hereby 
recpiest the Clerk of the Probate Court to prepare a tran¬ 
script of the record on appeal, including therein the follow¬ 
ing papers and proceedings, namely : 

1. Petition of Harold N. Marsh and James C. Rogers 
with the exhibits thereto. 

2. Waiver of Olga Seelig. 

3. Answer of Martha R. Buhler to rule to show cause filed 
October 27, 1927. 

4. Cross-petition of Martha R. Buhler filed October 27, 
1927. 


40 


HAKOLD N. MAESH ET AL. VS. MARTHA BUEHLER. 


5. Order entered November 23, 1927 granting letters of 
administration, c. t. a., to Martha R. Buhler. 

6. Notation of api)eal on December 15, 1927 and order 
allowing appeal and fixing undertaking on appeal at $100 
or cash deposit of $50 in lieu thereof. 

7. Memorandum of cash deposit of $50 on a])peal, De¬ 
cember 15, 1927. 

8. Citation on appeal. 

9. The assignment of errors. 

10. This designation. 

MARSH & ROGERS, 

By JAMES C. ROGERS, 

Attorneys for Harold N. Marsh 

cmd James C. Rogers. 

Service of a copy of the above designation acknowledged 
this Kith day of January, 1928. 

FREDERICK R. GIBBS, 
Attorney for Martha C. Buhler. 

(Endorsement: Designation of Record. Filed Jan. 16, 
1928. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

98 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 97, inclusive, to 
be true copies of the originals of certain ])apers on file in 
the office of the Register of Wills, Clerk of the Probate 
Court, in case No. 35,903 estate of Ferdinand Warburg, de¬ 
ceased, wherein Harold N. Marsh and James C. Rogers are 
appellants, and Martha R. Buhler, is appellee, the same 
constituting a full, true and correct transcript of record of 
proceedings had in said cause according to the Designation 
of counsel filed therein and made a part hereof. 
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I further certify, That a cash deposit of $50., in lieu of 
Undertaking on Appeal was duly made by said appellants, 
on the 15th day of December, A. D. 1927. 

In testimony whereof, I liereunto subscribe my name and 
affix the seal of the said Probate (^ourt, this 25tli day of 
January, A. D. 1928. 

[Seal Supreme Court of the District of Columbia, Pro¬ 
bate Jurisdiction.] 

THEODORE COGSWELL, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

99 In the Court of Appeals of the District of Columbia. 

No. 4712 

Harold N. Marsh et al.. Appellants, 

V. 

Martha R. Buhler, Appellee 
Appellants^ Designation for Printing Record. 

Now come the appellants in the above entitled cause, by 
Edward S. Bailey, their attorney, and direct the Clerk to 
print the record in said cause as filed, except the following 
parts thereof, which the Clerk is directed to omit, namely: 

1. Omit Pages 6 to 33. , inclusive. 

2. Omit Pages 94 and 95. 

Counsel certifies that the matter designated for omission 
is immaterial to the determination of the questions involved 
and that the printing thereof would be a needless expense. 

HAROLD N. MARSH, 
JAMES C. ROGERS, 

Appellants. 

By EDWARD S. BAILEY, 

Their Attorney. 

Service of a copy of the foregoing appellants’ designa¬ 
tion for printing record acknowledged this 27th day of 
January, 1928. 

. FREDERICK R. GIBBS, . 

Attorney for Appellee. 
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100 [Endorsed:] No. 4712. Harold N. Marsh et al., 
appellants, v. Martha R. Buhler, appellee. Appel¬ 
lant’s designation for printing record. For Filing. Marsh 
& Rogers, Attorneys and Counsellors at Law, 917 Fifteenth 
Street, N. W., Washington, D. C. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 27,1928. Henry W. Hodges, 
Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4712. Harold N. Marsh et al., appellants, vs. 
Martha Buehler. Court of Appeals, District of Columbia. 
Filed Jan. 25, 1928. Henry W. Hodges, clerk. 
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IN THE 


doun of Ati$tpalB.39tBt]rtrt of dolumitto 

January Term, 1928 


No. 4712 


Harold N. Marsh and James 0. Rogers, Appellants, 

vs. 

Martha R. Buhler, Appellee, 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. 

This case is here on appeal from an order of the 
Supreme Court of the District of Columbia appointing 
the appellee, Martha R. Buhler, ancillary administra¬ 
trix with the will annexed of the Estate of Ferdinand 
Warburg, deceased, and refusing to appoint the ap¬ 
pellants, Harold N. Marsh and James C. Rogers, ad¬ 
ministrators with the will annexed. R. 37. 

The decedent, Ferdinand Warburg, was a resident of 
the City of Berlin, Germany, and died there October 8, 
1924, leaving a will dated November 21, 1921, which 
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had been executed in conformity with the laws of 
Germany and two codicils which had been duly exe¬ 
cuted on March 20, 1922, and January 8, 1923, respec¬ 
tively. R. 1. The testator ^s sons, Ferdinand Warburg 
and Robert Warburg, were named as executors in 
said will. The necessary proceedings were had before 
the proper tribunal in the City of Berlin to give due 
validity to the will and to the power and authority of 
the executors to act thereunder. Upon the establish¬ 
ment of the will on January 28, 1925, the said execu¬ 
tors assumed and still exercise the powers and duties 
of the executors of said will. R. 2. The decedent left 
surviving him four children, two sons, Robert Daniel 
Warburg and Ferdinand Henry Warburg, citizens and 
residents of Germany, who are the executors of the will, 
and two daughters, Olga Louise Seelig, a citizen and 
resident of Germany, and Martha R. Buhler, a citizen 
and resident of the State of New York. R. 3. Among 
the assets left by the testator was certain personal 
property in the United States which had been seized 
by the Alien Property Custodian and which continues 
in his possession. This property consists of Liberty 
Bonds of the par value of $250,000, cash in the sum 
of $928,779.39, and shares of stock in a number of 
American companies. The total value of the property 
so seized and held is approximately $1,500,000. R. 3. 
These facts were admitted by the appellee both in her 
answer to the rule to show cause and in her cross-peti¬ 
tion filed below. R. 30 and 34. 

The will names the four children as residuary lega¬ 
tees (R. 6), but the testator by the first codicil to his 
will modified the residuary legacies to the children by 
cutting down the share of Martha Buhler, the appellee, 
to one-half the value of her legitimate share, and leav- 
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ing to the remaining three children the residue in equal 
shares. R. 16. 

A certified translation of the will was attached to 
appellants^ petition as an exhibit and forms a part of 
the record in this case. R. 5. The will bequeaths a 
considerable fortune, and reposes large and important 
powers in the executors. As to some of the duties to 
be performed by the executors under the terms of the 
will, the powers given are quite broad enough to con¬ 
stitute the executors trustees in respect thereof under 
our law. 

It is provided by the will that the executors should 
not be restricted in their power in any way, and in the 
execution of their trusts they are authorized to grant 
powers of attorney to third persons. R. 13. The will 
specifically provides that the functions of the execu¬ 
tors commence with the acceptance of the office, and 
that they end with the complete execution of the will 
and the final distribution of the estate. R. 13. The 
testator, after nominating his two sons as executors, 
provided in the will that if either should be unable or 
unwilling to accept the office, he appointed as substi¬ 
tute his son-in-law. Dr. Paul Seelig. R. 12. The testa¬ 
tor further provided that if the substitute nominated 
by him should not be available, the executors in office 
should jointly elect a substitute, or failing in that, the 
probate court should appoint an executor. R. 12. 

Under existing law the estate is entitled to receive 
only $10,000 annually. But under a bill pending in 
Congress, if enacted into law, the estate will be en¬ 
titled to receive a large part of the corpus of the prop¬ 
erty. For the purpose of conserving these assets and 
collecting the same, the executors, Ferdinand War¬ 
burg and Robert Warburg, executed a proper power 
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of attorney to Harold N. Marsh and James C. Rogers, 
the appellants herein, who are attorneys at law, prac¬ 
ticing their profession in the City of Washington, the 
said Harold N. Marsh residing in said City and the 
said James C. Rogers residing in Chevy Chase, Mary¬ 
land, authorizing said appellants to make application 
for and to receive from the Supreme Court of the Dis¬ 
trict of Columbia ancillary letters of administration 
c. t. a. The original power of attorney was attached 
as an exhibit to the appellants’ petition and forms part 
of the record in.this case. R. 26. The daughter, Olga 
Louise Seelig, also authorized and requested that the 
said appellants make such application and receive such 
letters. R. 28. 

Upon the filing of petition by the appellants for an¬ 
cillary letters of administration c. t. a. and the issuance 
of a rule upon the said Martha R. Buhler, said Martha 
R. Buhler made answer thereto and also filed a cross¬ 
petition praying for ancillary letters of administra¬ 
tion c. t. a. on behalf of herself. In her answer to the 
petition she admits the due execution of the will, the 
due establishment thereof by the proper court in Ber¬ 
lin and the due appointment of the executors named 
therein, and admits also that they had assumed and 
still exercise the powers and duties of executors of 
said will. She makes no objection to the personal 
qualifications of the appellants, or claim that she would 
be in any way harmed by their appointment. She al¬ 
leges in her answer to the rule and in her cross-peti¬ 
tion that the decedent left other property in the United 
States, to wit, two credit accounts with Peierls Buhler 
and Company, Inc., New York City, showing balances 
due the estate as of January 1, 1927, of $60,301.02 and 
$4,018.13, respectively; that these credits represent an 
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undrawn balance of a loan of $75,000 placed to the 
credit of the decedent on the books of the corporation 
as a loan to the decedant; and that under an agreement 
between the parties the loan was to be repaid out of 
any money or property, if and when released by the 
Alien Property Custodian. She admits there are no 
creditors in the District of Columbia. She proceeds 
then to allege that her husband advanced 40 per cent 
of the amount of the loan, that he has since died, and 
that she, as heir at law and next of kin of her husband, 
is a creditor of the estate of her father. R. 31 and 35. 
She alleges also that she filed an application in the 
Surrogate’s Court, County of New York, State of New 
York, praying for ancillary letters with the will an¬ 
nexed, and that no final decree has been entered on that 
application. Since the filing of said answer the ap¬ 
plication of the said appellee has been stayed by the 
New York Court, the Court holding that ‘‘the proper 
procedure is outlined in Sec. 161 of the Surrogate’s 
Court Act, and it would appear therefrom that the 
residuary legatee, Martha C. Buhler, is not entitled to 
such letters, unless the German executors fail to quali¬ 
fy or fail to make a proper designation of a substitute 
under the provisions of that section.’^ In re War- 
burg^s Estate, 223 N. Y. S. 780. 

The case was heard below upon the appellants’ pe¬ 
tition, the answer to the rule to show cause, and the 
cross-petition of the appellee, and the Court passed 
an order granting ancillary letters of administration 
with the will annexed to the appellee and denying the 
application of the appellants for such letters. R. 37. 

By the assignments of error (R. 38) the appellants 
present the following contentions; 
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1. That the Court erred in holding that the appel¬ 
lants, Harold N. Marsh and James C. Rogers, as the 
nominees of the domiciliary executors of the will of 
Ferdinand Warburg, did not have the paramount right 
as such nominees to ancilliary letters of administra¬ 
tion, with the will annexed, upon the estate of the 
said Ferdinand Warburg within the District of Co¬ 
lumbia. 

2. That the Court erred in entertaining the petition 
of the appellee. 

3. That the Court erred in holding that the right of 
the appellants as nominees of the domiciliary execu¬ 
tors to ancillary letters of administration with the 
will annexed was not superior to that of the appellee. 

4. That the Court erred in refusing to grant ancil¬ 
lary letters of administration with the will annexed. 

5. That the Court erred in granting ancillary letters 
of administration with will annexed to appellee. 

These contentions may be resolved into the follow¬ 
ing propositions of law: 

A It is the established doctrine of the common law 
and also of international law to grant, as a matter of 
comity, ancillary letters of administration with the 
will annexed to the foreign executor who is the dom¬ 
iciliary executor, or to his nominee. 

B At common law neither non-residence nor alien¬ 
age of testator ^s appointee disqualifies him as executor, 
and in this common law jurisdiction there is no statu¬ 
tory inhibition against granting ancillary letters of 
administration with the will annexed to an alien for¬ 
eign executor who is the domiciliary executor, or to his 
nominee. 

C If Section 261 of the D. C. Code should be held 
to be applicable to foreign domiciliary executors seek- 


7 


ing ancillary letters with the will annexed, which we 
contend it is not, nevertheless the appellants here are 
not disqualified under that section and as nominees of 
the domiciliary executors are entitled to the ancillary 
grant. 


ARGUMENT. 

Point 1. 

It is the Established Doctrine of the Common Law and 
also of International Law to Grant, as a Matter of 
Comity, Ancillary Letters C. T. A. to the Foreign 
Executor Who is the Domiciliary Executor, or to 
His Nominee. 

The fundamental principles underlying the recogni¬ 
tion of foreign executors and administrators are dis¬ 
cussed in Story on the Conflict of Laws, Eighth Edi¬ 
tion, pp. 713 to 716, Sections 512 and 513. After point¬ 
ing out that it has become the general doctrine of the 
common law, recognized both in England and America, 
that no suit can be brought or maintained by any ex¬ 
ecutor or administrator, or against any executor or 
administrator, in his official capacity, in the courts of 
any other country except that from which he derives 
his authority to act in virtue of the probate and letters 
testamentary, or the letters of administration there 
granted to him, the well settled rule as to the granting 
of ancillary letters to the domiciliary representative 
is stated in the following language (pp. 715-716): 

“The right of a foreign executor or administra¬ 
tor to take out such new administration is usually 
admitted as a matter of course, unless some spe¬ 
cial reasons intervene to vary or control it,’’ 
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Another eminent authority, Westlake on Private In¬ 
ternational Law (fifth edition), states the rule thus in 
Section 65: 

“The leading maxim for determining the person 
to whom the English grant should be made can¬ 
not be better expressed than by the following quo¬ 
tation: ‘I have before acted on the general prin¬ 
ciple that where the court of the country of the 
domicile of the deceased makes a grant to a party, 
w’ho then comes to this court and satisfies it that 
by the proper authority of his own country he 
has been authorized to administer the estate of 
the deceased, I ought without further considera¬ 
tion to grant power to that person to administer 
the English assets.’ Lord Penzance in Re Hill, 
1870, L. E., 2 P. and M. 90.” 

Lord Penzance announced the same rule in another 
case, as follows: 

“It is a general rule on which I have already 
acted that where a person dies domiciled in a 
foreign country, and the court of that country in¬ 
vests anybody, no matter whom, with the right 
to administer the estate, this court ought to follow 
the grant simply, because it is the grant of a 
foreign court, without investigating the grounds 
on which it was made, and without reference to 
the principles on which grants are made in this 
country.” Re Smith, 1868, 16 W. R. 1130, Wilde. 

In the leading English case oVEnohin v, Wylie, 10 
H. L. C. 8 (1862), in announcing and applying this 
rule. Lord Chancellor Westbury said: 

“I hold it to be now put, beyond all possibility 
of question, that the administration of the per¬ 
sonal estate of a deceased person belongs to the 
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court of the country where the deceased was domi¬ 
ciled at his death. All questions of testacy and 
intestacy belong to the judge of the domicile. It 
is the right and duty of that judge to constitute 
the personal representative of the deceased. To 
the court of the domicile belongs the interpreta¬ 
tion and construction of the will of the testator. 
To determine who are the next of kin or heirs of 
the personal estate of the testator, is the preroga¬ 
tive of the judge of the domicile. In short, the 
court of the domicile is the forum to which the 
legatees under the will of a testator, or the parties 
entitled to the distribution of the estate of an in¬ 
testate, are required to resort. • ♦ • From 

these general rules I should have derived, but for 
the conduct of the parties, the following conclu¬ 
sions as applicable to the present case. First, 
that when the Court of Probate was satisfied that 
the testator died domiciled in Russia, and that his 
ivill containing a general appointment of executors 
had been {as it was) duly authenticated by those 
executors in the proper court in Russia, it was the 
duty of the Probate Court, in this country, at once 
to revoke the former letters of the administration 
which had been granted, and to clothe the Rus¬ 
sian executors with ancillary letters of probate, to 
enable them to get possession of that personal es¬ 
tate, which {in fact though not in Icm) was locally 
situute in England/* (Italics ours.) 

The same principle was recognized and applied in 
the case of In the Goods of Earl (L. R. 1 P. & D. 450) 
in which the applicable principles are fully discussed. 
In that case the testator died domiciled in New South 
Wales, and probate of his will was granted by the 
courts of the domicile to an executor according to the 
tenor of the will. By English law, the applicant would 
not have been considered an executor according to the 
tenor, but nevertheless the Court granted administra- 
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tion with the will annexed to the executor as the per¬ 
son entitled to administration under the grant of the 
domicile. Sir J. P. Wilde in his opinion said: 

‘‘I think this Court ought to act upon Sec. 73 
of the Court of Probate Act and make a grant in 
all such cases as the present to the person who 
has been clothed by the court of the country of 
the domicile with the power of duly administering 
the estate no matter who he is or on what ground 
he has been clothed with that power. ’ ’ 

So far as we have been able to discover this case 
has been consistently followed and is a recognized 
authority. 

In the case In the Goods of Brieseman (1894), Pro¬ 
bate, 260, Sir Francis Jeune lays down the modern 
rule and says: 

‘‘The principle is that regard should be had to 
the law of the domicile in order to determine what 
power or authortiy has been vested in any one 
with regard to dealing with the estate and then 
to give such a grant to such person as will enable 
him to perform in this country the duties imposed 
upon him.’^ 

The same principle is followed where proceedings 
may be pending in the courts of the domicile with 
reference to the validity of the deceased ^s will. If, 
during such proceedings a judicial administrator is 
appointed, the English court will grant administration 
to the administrator appointed by the foreign court. 
Thus in the old case of Viesca v, D^Aramhuru (1839), 
2 Curteis, p. 277, where a testator had died domiciled 
in Spain, and suits were pending there as to the 
validity of one of two wills, a judicial administrator 
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was appointed with certain powers, and the English 
Court (Sir Herbert Jenner), carrying out the decree 
of the courts of Cadiz, granted administration to the 
attorney of the judicial administrator limited to carry¬ 
ing out the powers conferred upon him by the courts 
of the domicile. 

Schouler on the Law of Wills, Executors, and Ad¬ 
ministrators (fifth edition), in dealing with this sub¬ 
ject and announcing the same general rule, says (Sec. 
1169): 


# # jjj England, the last domicile of the 
deceased is firmly respected, in all matters of ad¬ 
ministration as to personalty. * * * We here 
refer to wills of personalty, in strictness. * * * 
Accordingly, the will, so far at least as personalty 
is concerned, must conform to the place of the 
testator’s last domicile; and the law of this last 
domicile decides, as to one domiciled abroad, what 
was his last will, how and by whom such will is 
to be executed, and in general, all questions of 
one’s testacy, testamentary capacity, and dispos¬ 
ing power. Modern statutes and modern probate 
practice provide for the authentication of foreign 
wills where local and domestic convenience re¬ 
quires it. An official copy of the probate, or act 
of recognition of the will by the court of such 
foreign domicile, should be produced before the 
local probate tribunal, with a translation or a re- 
translation of the will, as may be deemed suitable.” 

In cases of intestacy, also, the English Probate 
Courts act upon the general rule above referred to 
in making the ancillary grant to the person who has 
obtained the primary grant. Weaver, 36 Law Journal, 
P., 41; 15 Law Times, 331; Beggia, Addams English 
Ecc. R, 340; David Rogerson, 2 Curt. 656; 2 KenVs 
Com, 429, n. 
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The long established and consistently followed Eng¬ 
lish rule that the foreign executor who is the domi¬ 
ciliary executor should be granted ancillary letters 
has been generally recognized and applied by the 
courts of this country. It is realized, of course, that 
this matter is now the subject of statutory regulation 
in many of the States, and that the recognition of the 
foreign representative is ex comitate, not of right, 
and is, therefore, properly the subject of statutory 
regulation. However, the American authorities agree 
that in the absence of a statute specifically forbidding 
it, the ancillary grant should be made to the domicili¬ 
ary representative. In 24 Corpus Juris 1114 the rule 
is stated thus: 

“Ancillary letters should ordinarily be granted 
to the domiciliary representative, if he applies 
therefor, or to his nominee, or attorney.’^ 

Many of the American authorities are collected and 
discussed in a very excellent note in 48 L. R. A. (N. 
S.) 858. 

Schouler on the Lodv of Wills, Executors and Ad¬ 
ministration, fifth edition, after setting forth the Eng¬ 
lish rule, as stated above, proceeds as follows (Sec. 
1170); 


“In the United States the same general rules 
prevail as to probate and executors, subject, how¬ 
ever, to much statute regulation. ♦ • * But it 
is now the American practice, fortified by local 
legislation, for the executor or other person in¬ 
terested in a will, which has been proved and al¬ 
lowed in any other of the United States or in a 
foreign country, to produce a copy of the will and 
of the probate thereof, duly authenticated to the 
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probate court in any county of the domestic State 
in which there is any estate real or personal upon 
which the will may operate, or assets; and upon 
his petition, after due citation and a hearing, the 
Court orders the copy to be filed and recorded. 
* * * After the will is so allowed and ordered 
to be recorded, the court grants letters testamen¬ 
tary or of administration with the will annexed, 
with a qualification as circumstances may require, 
and proceeds to the settlement of the estate which 
may be found in such state. 

In a much later work, The American Law of Ad¬ 
ministration, by Woerner, third edition the rule is 
stated at p. 549 in the following language: 

‘‘This authority or legal ownership (referring 
to the ancillary grant) may be, and except in the 
states in which non-residence disqualifies a person 
from the office of executor or administrator gener¬ 
ally is, conferred upon the same person in several 
or all of the states in which the deceased person 
left property; for a testator may appoint the same 
or different executors in different countries, and 
it is held that ex comitate, and in order to pre¬ 
serve as far as possible the singleness of adminis¬ 
tration, the person who obtains administration as 
next of kin in the jurisdiction of the intestate’s 
domicile, or his attorney, is entitled to a similar 
grant in any other jurisdiction where the deceased 
has personal estate.” 

In St, Jurjo vs, Dunscomb, 2 Bradf. 105, the Court, 
in granting ancillary letters to the attorney of an ex¬ 
ecutor holding letters granted in Porto Rico as against 

those entitled under the New York law governing the 
« 

selection of domiciliary executors said: 
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‘‘It is true that, as a matter of comity, the cus¬ 
tom has prevailed in this court, time out of mind, 
to grant letters to the attorney of the foreign 
executor; but if no such application be made, ad¬ 
ministration must go according to the statute/’ 

And in Wise^s Estate, 2 N. Y. Civ. Proc. Rep. 230, 
the court said: 

“Prior to the Code, the practice was to grant 
letters of administration with the will annexed to 
the attorney of the foreign executor; but if he 
did not apply for them, they were issued to the 
persons and in the order provided by our statutes 
in cases of domestic administration with the will 
annexed.” 

In Re Hanover, 3 Redf. 91, the court said: 

“The more serious obstacle, however, to the va¬ 
lidity of the letters issued, is found in the language 
of 2 Rev. Stat. 75, Sec. 31, whereby the public ad¬ 
ministrator of the city of New York is given pref¬ 
erence over a foreign administrator, and, having 
such preference, he is entitled to be cited on such 
an application, or his renunciation should be pre¬ 
sented. The section under consideration provides 
that the foreign administrator, on producing his 
letters, shall be entitled to letters, which would 
seem, by its language, to confine the right to a 
foreign administrator, personally; but in St, Jurjo 
V, Dunscomh, 2 Bradf. 105, it is stated that, as 
a matter of comity, the custom has prevailed in 
this court, time out of mind, to grant letters to 
the attorney of the foreign executor, and I am dis¬ 
posed to recognize and follow that custom.” 

In the above case it is to be noted that while the 
Court stated that the statute might be construed to 
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confine the right to a foreign administrator personally, 
nevertheless the Court followed the common law rule 
announced in the St. Jurjo case and granted the an¬ 
cillary letters to the attorney of the foreign adminis¬ 
trator. 

In Baldwin v. Rice, 183 N. Y. 55, it was said: 

‘‘The object of this statutory provision is very 
clear; it is fair to assume in the first instance that 
the testatrix selected a thoroughly competent per¬ 
son, satisfactory to her, to carry out the provi¬ 
sions of the will, and that the Texas probate court 
on formal application for letters testamentary 
found him a proper person. It would he unseemly 
if the Surrogate's Court of New York County 
should proceed to appoint an administrator to 
carry out the provisions of the will of the testatrix 
other thorn a person she had selected, unless he 
renounced his privilege or negligently refused or 
failed in the premises,** (Italics ours.) 

The court in the above case, in holding that the 
foreign domiciliary executors had the exclusive right 
to authorize whomsoever they wished to act in their 
stead, said: 

“It is a statutory condition precedent that be¬ 
fore any third party can procure ancillary letters 
of administration on the will of Mrs. Rice pro¬ 
bated in Texas, the executor in that state should 
indicate in the manner specified his willingness to 
have ancillary letters issued to another. If the 
foreign executor refuses to execute this instru¬ 
ment and also declines or neglects to apply to the 
Surrogate’s Court of New York County for ancil¬ 
lary letters in order to protect the estate in this 
jurisdiction then other proceedings can be taken 
in the premises.” 
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This statutory condition precedent is but a statu¬ 
tory declaration of the common law rule which has 
been recognized and followed by the courts both in 
England, and in this country and recognized and ap¬ 
plied by the courts of New York before the enactment 
of the statute. St, Jurjo v. Dunscomb, supra. 

In Matter of Connell (1915), 92 Misc. 324, 155 N. Y. 
S. 397, it was held that under the law as it existed in 
New York previous to the amendment of 1914, the 
only persons entitled to ancillary letters in that state 
were the persons entitled to the possession in the domi¬ 
ciliary state. 

Another case, not only very aptly illustrative of the 
application of this general rule, but explaining also 
the reasons underlying it, is Viosca^s Estate, 197 Pa. 
280. In that case the decedant died domiciled in the 
Kepublic of Mexico, but there were certain assets to 
be administered upon in Pennsylvania. The Mexican 
executor nominated one Mitchell, a resident of Penn¬ 
sylvania, to apply for ancillary letters. MitchelPs 
right to the letters was contested by a creditor. In 
holding that the nominee of the foreign executor was 
entitled to the ancillary letters the Court said (p. 290): 

“Look at the perplexities to this foreign ad¬ 
ministrator, if this appeal be sustained. His duty 
is to gather the assets; in doing this, he must act 
in accord with the ancillary administrator, who 
is subordinate to him; this subordinate must have 
the principal’s confidence, not confidence alone in 
his bond and sureties, for he does not want liti¬ 
gation to collect from the subordinate what the 
latter collects from the debtors, but confidence in 
his diligence, his business capacity and integrity, 
therefore, what more suitable to the circumstances 
than that the principal should suggest the subor- 
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dinate and that when the latter is qualified he 
should intrust to him the collection of the assets 
for distribution in the court of the situs? 

In the case of Marcy v. Marcy, 32 Conn. 308, it was 
held that movable property in a different state from 
that in which the testator was domiciled passes with 
the will to the executor according to the law of the 
domicile, subject, of course, to the rights of the credi¬ 
tors belonging to such other state. At pages 319 to 
320, the Court stated, ‘‘We recognize the right of a 
foreign executor or administrator to ancillary admin¬ 
istration here.’^ In the case of Hartford <& New Haven 
Railroad Company v, Andrews, 36 Conn. 213, the Court 
held that the domiciliary administrator of the dece- 
dant was entitled to ancillary administration “as a 
matter of right.In a much later case, Lawrence*s 
Appeal, 49 Conn. 411, the Court held (p. 421) that 
upon the death of a testate non-resident, leaving prop¬ 
erty in the state, the Probate Court would, as a matter 
of course, concede to the executrix in the state of resi¬ 
dence the privilege, before all others, of proving the 
will and administering upon the estate in the State of 
Connecticut, and would not bar her from that privi¬ 
lege unless well satisfied that she had intentionally 
renounced it. 

In Re Miller*s Estate, 92 Iowa 741, it was held that 
a section of the Iowa Code creating a vacancy if an 
executor fails to appear and give bond within ten days 
after appointment, did not apply to an executor named 
in a foreign will and that the Court had no discretion 
to supplant a foreign executor to whom ancillary ad¬ 
ministration had been granted in Iowa with an Iowa 
administrator who was a claimant against the estate. 
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This was a controversy between one Miller and one 
Dorris as to which of them should be appointed ancil¬ 
lary administrator with the will annexed in Iowa. 
Dorris was the domiciliary executor, the testator hav¬ 
ing died domiciled in Pennsylvania, and the will having 
been probated there and letters testamentary issued. 
Miller, a resident of Iowa, had managed the decedant ^s 
business in Iowa for many years and was a claimant 
against his estate. Miller was first appointed. His 
appointment was afterwards set aside, and Dorris was 
appointed. Dorris did not qualify within ten days 
after his appointment, and the court, on application 
of Miller, again appointed him to the position. Dorris 
appealed, and the order of the lower court reappoint¬ 
ing Miller was reversed. At Page 744 the Court said: 

‘‘There is, or at least ought to be, no question 
that the executor appointed by the testator in the 
absence of disqualification should be commissioned 
by the Court. 

And again at Page 747, the Court gave expression 
to the underlying reason for the rule in saying: 

“The appointment of an executor thus deliber¬ 
ately and solemnly chosen should not be ignored, 
disregarded, and set aside unless for the most 
persuasive and controlling reasons.’* 

It should be especially observed that in the above 
cases decided by the courts of Pennsylvania, Connecti¬ 
cut, and Iowa, and in the early cases decided by the 
courts of New York, particularly the case of St, Jurjo 
V, Dunscomh, supra, the action of the courts was not 
based upon any statutory requirement that the domi¬ 
ciliary representative be appointed, but was based 
upon the application of the well established doctrine 
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of the common law and also of private international 
law, to grant, as a matter of comity, ancillary letters 
c. t. a. to the foreign representative, or to his nominee. 

In the court below the appellee relied on the case 
of In re Meier, 165 Cal. 456. In construing the statute 
of that State, the court held that a foreign executor 
was without the right under the statutes of that State 
to nominate an administrator with the will annexed. 
The Court based its decision exclusively upon the stat¬ 
utes of California discussing at length the various stat¬ 
utes, and cited no case other than California cases. 
This case is reported in 48 L. R. A. (N. S.) 859. The 
annotator in commenting on the decision said, p. 862: 

Re Meier overrules some California cases, and 
reviews the law and the cases so thoroughly that 
there is no need of citing any cases decided by the 
courts of that state. In that case the court holds 
that where the statute relative to foreign wills, 
in the matter of ancillary administrators c. t. a. 
prefers (1) the domiciliary executor, (2) any 
other person interested in the will, the court 
must, in the absence of an application by any one 
belonging to the preferred classes, apply the local 
law governing the appointment of domiciliary 
administrators. 

‘‘This would be sound common-law doctrine in 
the absence of an application by the attorney, 
agent, or nominee of the domiciliary ofl&cer, but 
as applied against such representative, it finds no 
support in the authorities. Of course, it is con¬ 
ceded by all authorities that statutes supersede 
all common law rights or customs in regard to 
the subject, but, in the absence of a provision in 
the statute governing foreign wills positively for¬ 
bidding it, comity requires the appointment of the 
domiciliary executor or his attorney if either ap¬ 
plies, rather than an appointment under the stat¬ 
utes governing domestic administrators/’ 
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The annotator then proceeds to cite cases illustrat¬ 
ing the common-law doctrine. 

The excerpts from the cases cited and discussed 
above serve to illustrate the principle involved here 
and to show that the principle is firmly imbedded in 
the common law that the grant should be made of 
ancillary letters, c. t. a. to the foreign executor who 
is the domiciliary executor or to his nominee. This 
principle is based upon the following sound reasons: 

1. The original appointment of the domiciliary rep¬ 
resentative presupposes his qualifications. Baldivin 
V, Rice, supra, and the early case of Re Goods of 
Smith, supra, in which Justice Wilde stated that where 
a person dies in a foreign country and the court of 
that country invests a person with the right to admin¬ 
ister his estate, the court of probate ought to follow 
the grant simply because it is the grant of a foreign 
court, without investigating the grounds on which it 
was made and without reference to the principles on 
which grants are made in England. 

2. The singleness and continuity of the administra¬ 
tion are assured. The responsibilities of foreign ex¬ 
ecutors are such that they should not have another 
representative foisted upon them against their will. 
Viosca*s Estate, supra, 

3. It gives effect to the testator’s intent. It is ele¬ 
mentary that one of the first cares of a probate court 
is to give effect to the testator’s intent in every case 
where to do so would not violate the law. Trust Com- 
pany v. Church, 54 App. D. C. 14, and 0*Brien v, Mc¬ 
Carthy, 52 App. D. C. 183. In the instant case to 
grant the ancillary letters to the nominees of the domi¬ 
ciliary executors would be carrying out the expressed 
wishes of the testator. The testator in this case, 
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doubtless having in mind the collection of the prop¬ 
erty which had been seized by the Alien Property 
Custodian, in his will authorized the executors to 
grant powers of attorney to third persons to act for 
them. R. 13. It is also significant to note in this 
connection that the testator provided in his will that 
if for any reason his two sons, who were named in 
the will as the executors, should fail to qualify, then 
his son-in-law, the husband of his daughter residing 
in Germany, should next be preferred. It is well 
settled that a testator may appoint the same or dif¬ 
ferent executors in different countries. Woerner, 
American Law of Administration, third edition, p. 
549, citing Hunter v. Bryson, 5 G. & J. 483, and other 
cases. This testator could have appointed his daugh¬ 
ter, the appellee, as executrix of his property in this 
country, but he did not do so. He named his two sons 
as executors and expressly gave them the authority 
to grant powers of attorney to third persons to act 
for them. To deny, therefore, the grant of ancillary 
letters to the appellants would be to defeat the ex¬ 
pressed intention of the testator. To sustain the Court 
below, we respectfully submit, this Court must find 
in the statutory law of the District of Columbia some 
specific inhibition against the appointment of the ap¬ 
pellants. This inhibition we confidently assert cannot 
be found. 
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Point II. 

At Common Law Neither Nonresidence nor Alienage 
of the Testator’s Appointee Disqualifies Him as 
Executor, and in this Jurisdiction there is No 
Statutory Inhibition Against Granting Ancillary 
Letters, c. t. a., to a Foreign Executor Who is the 
Domiciliary Executor or to His Nominee. 

As a general rule, there is no difference between 
what disqualifies for executorship and what for ad¬ 
ministration, but this is not invariably true. Though 
both require legal sanction, an administrator derives 
his authority solely from the law, while an executor 
has the additional sanction of claiming in right of 
choice by the testator himself, whose property is to be 
administered. It results from this that whatever dis¬ 
qualifies one from becoming executor likewise dis¬ 
qualifies as administrator; but the converse is not 
always the case, for in some instances considerations 
that would be sufficient to justify a refusal to appoint 
one as an administrator may not be sufficient to deny 
letters to one named as executor. Woerner, American 
Law of Administration^ third edition, Sec. 229a. 

At common law neither non-residence nor alienage 
of the testator’s appointee disqualifies him as ex¬ 
ecutor. Woerner, American Law of Administration, 
third edition. Sec. 230, citing Williams on Executors 
(Sixth American edition); and 23 Corpus Juris 1025, 
citing many American cases. 

The common law rule was stated by the Supreme 
Court of the State of Michigan in the case of In re 
Breen, 142 Mich. 58, 1 L. R. A. (N. S.) 349. In that 
case the Court said (p. 59): 
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‘^Counsel seem to agree that the question in 
the case is whether it was within the authority 
and discretion of the probate judge to appoint 
two non-resident aliens, one of whom was in¬ 
debted to the estate to the ofl&ce of executor. We 
will therefore consider no other question. Comp, 
Laws, 1897, para. 9310, provides: ‘(9310) Sec. 1. 
When a will shall have been duly proved and al¬ 
lowed the probate court shall issue letters testa¬ 
mentary thereon, to the person named executor 
therein, if he is legally competent, and shall ac¬ 
cept the trust, and give bond as required by law.’ 
This section appears to leave no discretion in the 
probate judge. If the person named is legally 
competent, and will accept and give the bond, he 
must be appointed. That a non-resident, and 
even an alien, might be named and appointed ex¬ 
ecutor under the common law is clear. See 
Smithes Appeal, 61 Conn. 420, 16 L. R. A. 539, 24 
Atl. 273; 18 Cyc. Law & Proc. p. 77, and cases 
cited in Note 30; McGregor v, McGregor, 3 Abb. 
App. Dec. 95; 2 Wms. Exrs. 5th Am. ed. 198; 
Cutler V, Howard, 9 Wis. 309; Berry v, Hamilton, 
54 Am. Dec. 518, note (12 B. Mon. 191). If a non¬ 
resident alien is not eligible in Michigan, it must 
be by reason of Comp, Laws 1897, para. 9317, 
which provides that: ‘(9317) Sec. 9, If an ex¬ 
ecutor shall reside out of this state, or shall 
neglect, after due notice given by the judge of 
probate to render his account and settle the 
estate according to law, or to perform any decree 
of the court, or shall abscond or become insane, 
or otherwise incapable, or unsuitable to discharge 
the trust, the probate court may remove such 
executor.’ ” 


In her cross-petition the appellee contends that the 
appellants are disqualified from receiving ancillary 
letters under Sec. 261 of the D. 0. Code. This sec¬ 
tion provides: 
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“No letters testamentary or of administration 
shall be granted to a person convicted of an in¬ 
famous offense, or to an idiot or lunatic, or person 
non compos mentis, or one under eighteen years 
of age, or to an alien; and all questions as to the 
disqualification on any of said grounds of any 
person claiming to be entitled to letters testa¬ 
mentary" or of administration shall be determined 
by the probate court, after such notice to the said 
persons as the court may direct/’ 

Obviously, this provision of the Code applies only to 
original grants. It does not apply or purport to ap¬ 
ply to ancillary letters and does not disqualify, nor 
purport to disqualify an alien foreign executor who 
is a domiciliary executor from receiving ancillary 
letters. It has to do exclusively with original grants. 
Another section of the Code, Sec. 329, has to do with 
the subject of ancillary letters. Had Congress in¬ 
tended to alter the common-law rule in respect of the 
granting of ancillary letters to a foreign executor or 
to his nominee, it would have said so in plain and 
unmistakable language. 

In Murphy v. Preston, 5 Mackey 515, the Court held 
that in construing a statute it will not be presumed 
that the legislature intended any innovation upon the 
common law further than the language expresses or 
necessarily implies. This Court in McCarthy vs, 
McCarthy, 20 App. D. C. 195, p. 202, said: 

“And so no statute is to be construed as alter¬ 
ing the rules of the common law, further than its 
words plainly import; and where the legislature 
makes a plain provision in regard to any subject 
matter the courts are not at liberty to add to or 
extend that provision beyond the plain import of 
the words employed.” 


25 


Sec. 1. D. O. Code provides that the common law 
shall remain in force except in so far as the same is 
inconsistent with or replaced by some provision of the 
Code. 

Many reasons readily occur in support of a policy 
to exclude an alien as administrator where the de¬ 
cedent was domiciled here. But no sound reason, 
we submit, can be advanced for adopting a policy of 
exclusion in respect of an alien who is the domiciliary 
executor. And had Congress so intended to adopt 
such a policy, it would have done so clearly and un¬ 
mistakably. 

There is a similar statute in the State of New York. 
Section 94 of Article 6 of The Surrogate’s Court Act 
of New York, as amended, 1926. The New York sta¬ 
tute provides: 

‘‘Persons Incompetent to Eeceive Letters or 
Act as Testamentary Trustees. * • * An alien 
not an inhabitant of this State.” 

In a contest between these same executors and the 
appellee here, the New York Surrogate’s Court denied 
the application of Mrs. Buhler, the appellee here, and 
held that the foreign executors or their nominees 
should have the ancillary letters. In re Ferdinand 
Warburg, 223 N. Y. Supp. 780. 

It is true that Sec. 161 of the Surrogates Court Act 
provides among other things that “Where the will 
specifically appoints one or more persons as the ex¬ 
ecutor or executors thereof with respect to personal 
property situated within the state, the ancillary letters 
testamentary must be directed to the person or per¬ 
sons so appointed or to those who are competent to 
act and who qualify.” This section does not provide, 
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however, that such letters should issue to a foreign 
executor who is an alien. It will be observed, there¬ 
fore, that the case of Ferdinand Warburg, supra, is 
precisely in point on the question here under consid¬ 
eration. It wdll be noted too that the provision re¬ 
ferred to in Sec. 161 of the New York Surrogates Act 
is, as we have heretofore stated, simply a declaration 
of the common-law rule. 

It is submitted that Sec. 261 of the Code has ab¬ 
solutely no application to a foreign executor or his 
nominee and does not disqualify such executor or his 
nominee from receiving ancillary letters. 

The only section of the Code which has to do with 
ancillary letters is Section 329, which provides as 
follows: 

‘‘It shall be lawful for any persons or persons 
to whom letters testamentary or of administra¬ 
tion have been granted by the proper authority in 
any of the United States or the Territories there¬ 
of to maintain any suit or action and to prose¬ 
cute and recover any claim in the District in the 
same manner as if the letters testamentary or of 
administration had been granted to such person 
or persons by the proper authority in the said 
District; and the letters testamentary or of ad¬ 
ministration, or a copy thereof certified under the 
seal of the authority granting the same, shall be 
sufficient evidence to prove the granting thereof, 
and that the person or persons, as the case may 
be, hath or have administration; Provided, never¬ 
theless, that the probate court of the District 
shall have the power, upon the petition of anyone 
interested, to require from such person or per¬ 
sons the security required by law in like cases 
from a resident administrator or executor, or the 
said court may grant auxiliary or ancillary letters, 
as the case may require, to the same or other 
persons/' 
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This section has to do primarily with the rights of 
foreign executors and administrators to bring suits 
in the District of Columbia and confers upon such 
foreign executors and administrators the right to bring 
such suits and provides in such suits the character of 
evidence sufficient to show their authority as such 
foreign executors or administrators. That it has to 
do primarily with suits is shown by the fact that this 
section appears in sub-chapter 5, headed ‘ ‘ Suits. 

The provisions of this section are in express terms 
confined and limited to the grant of letters “by the 
proper authority in any of the United States or the 
Territories thereof.’’ Neither in terms nor by im¬ 
plication does this section apply to alien executors 
who are the domiciliary executors. Congress did not 
undertake to invade this field and change the common- 
law rule. In respect of alien executors who are the 
domiciliary executors, Congress left the common-law 
rule, where Congress had found it. 

Apart from the fact that this section does not apply 
to alien executors who are the domiciliary executors, 
an analysis of the section will show that even in 
respect of executors or administrators to which it 
does in terms apply, the statute does not confer upon 
the probate court the absolute discretion in the selec¬ 
tion of an ancillary administrator. The section pro¬ 
vides in the last two lines thereof, “or the said court 
may grant auxiliary or ancillary letters as the case 
may require to the same or other persons.” The sec¬ 
tion does not undertake to define and mark out those 
to whom ancillary letters may be granted. This, we 
assert, it leaves to the applicable principles of the 
common law. Accordingly, the probate court should 
be guided and controlled in its discretion by the prin¬ 
ciples of the common law and give the foreign executor 
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who is the domiciliary executor or to his nominee the 
preferential right to ancillary letters. In the light of 
the common-law rule this is the only reasonable in¬ 
terpretation to be placed upon the clause “other per¬ 
sons’’ appearing in the section. 

We repeat, neither Section 261 of the Code nor any 
other law of the District of Columbia disqualifies or 
purports to disqualify an alien foreign executor who 
is the domiciliary executor or his nominee from re¬ 
ceiving a grant of ancillary letters. 

Point III. 

If Section 261 of the D. C. Code Should be held to 
be Applicable to Foreign Domiciliary Executors 
Seeking Ancillary Letters With the Will An¬ 
nexed, Which we Contend it is not, Nevertheless 
the Appellants Here are not Disqualified Under 
That Section and as Nominees of the Domiciliary 
Executors are Entitled to the Ancillary Grant. 

By the twelfth paragraph of her answer to the rule 
to show cause, the appellee asserted that the foreign 
executors were disqualified to act in connection with 
the administration of any property in the District of 
Columbia in view of the prohibition of Section 261 
of the D. C. Code. R. 32. In the sixth paragraph 
of her cross-petition the apellee alleged that the for¬ 
eign executors were aliens and non-residents of the 
United States. R. 35. Her only objection to any ac¬ 
tion or administration by or on behalf of the foreign 
domiciliary executors is that they are aliens. The 
record discloses no other ground of objection. 

As we have already pointed out above, Section 261 
of the Code does not seem to be at all applicable to 
ancillary grants. But assuming for the sake of argu- 
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ment that Section 261 is applicable, the foreign execu¬ 
tors are not asking that the letters be issued to them 
personally, but to their nominees, the appellants here, 
who are not under any of the disqualifications men¬ 
tioned in Section 261. Those disqualifications are 
purely personal. The only objection raised by the ap¬ 
pellee to the appointment of the appellants is set forth 
in the twelfth paragraph of her answer to the rule 
to show cause and is that they are strangers to her. 
R. 32. No other objection has been raised. The 
personal qualifications and abilities of the appel¬ 
lants have in nowise been attacked. It is no vaild 
ground of objection that the appellants are strangers 
to the appellee. The testator in this case could have 
nominated as his executors persons who would have 
met all the qualifications of Section 261, and who 
would have been at the same time strangers to the ap¬ 
pellee. As we have already pointed out, it is well 
settled that a testator may appoint the same or dif¬ 
ferent executors in different countries. Hunter v. 
Bryson, supra. The appellants are not strangers to 
the estate, for their application for ancillary letters 
is made pursuant to a power of attorney from the 
domiciliary executors duly executed by those execu¬ 
tors under a specific grant of authority contained in 
the testator’s will. The appellants, therefore, may 
very properly be considered as having been designated 
by the testator himself as his executors or representa¬ 
tives in the District of Columbia. 

If for any reason the domiciliary executor does not 
qualify personally, it is nevertheless the rule of the 
common law to grant the ancillary letters of. ad¬ 
ministration to the nominee of the domiciliary repre¬ 
sentative. St, Jurjo V, Dunscomh, supra; Wise^s Es- 
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tate, supra; Re Hanover, supra; and Viosca^s Appeal, 
supra. 

Viosca*s Appeal is an excellent illustration of the 
practical application of this principle. In that case 
the testator died domiciled in and a resident of the 
country of Mexico. His son, the Mexican executor, 
sought administration on certain property in Penn¬ 
sylvania, and the Orphans’ Court there appointed his 
nominee as the ancillary administrator. 

In arguing the case to the court below, it was con¬ 
tended on behalf of the appellee that Section 261 
operated to disqualify the foreign executors person¬ 
ally, and that, therefore. Sections 270 and 298 required 
that the grant of administration go as in cases of in¬ 
testacy, which precluded the appointment of the ap¬ 
pellants as the nominees of the foreign executors. The 
error in this view is that Sections 270 and 298 are 
parts of sub-chapter I, which deals generally with 
original grants, and find no application to ancillary 
grants except possibly as a general guide to the court 
in exercising its discretion in the event that the domi¬ 
ciliary representative should fail to qualify or to 
nominate any one who could qualify on his behalf. 
These sections have nothing to do with the grant of 
ancillary letters to a foreign executor who has al¬ 
ready qualified under the law of the country where 
the will was originally probated and who continues 
in the performance of the duties of his oflBce. These 
sections do not operate in any way to preclude the 
Probate Court of the District of Columbia from grant¬ 
ing ancillary letters to the appellants, as nominees of 
the domiciliary executors, the appellants being in 
every way qualified to receive the ancillary grant and 
to act thereunder. 



31 


CONCLUSION. 

Upon application to the courts of New York, the 
State of her residence, for ancillary letters of ad¬ 
ministration, the New York Court has decided that 
under statutes substantially similar to those in this 
jurisdiction the foreign executors or their nominees 
had a preferential right to such letters. The Court 
said: 


‘‘The proper procedure is outlined in Section 
161, S. C. A., and it would appear therefrom that 
the residuary legatee, Martha C. Buhler, is not 
entitled to such letters, unless the German execu¬ 
tors fail to qualify or fail to make a proper 
designation of a substitute under the provisions 
of that section (Baldwin v. Rice, 183 N. Y. 55).^’ 
In re Ferdinand Warhurg, supra. 

And it is respectfully submitted that the action of 
the Court below was erroneous in granting letters to 
her, the right of appellants being paramount and 
superior to that of the appellee. The right of the ap¬ 
pellants is a valuable right. Williams vs. Williams, 24 
App. D. C. 214. 

For the considerations presented, it is submitted 
that the order of the Court below should be reversed, 
with directions to grant ancillary letters to the ap¬ 
pellants. 


Respectfully submitted, 

Edward S. Bailey, 
James C. Rogers, 

Attorneys for the Appellants, Harold 
N. Marsh and James C. Rogers. 


